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I 

The undersigned respondent acknowledges that (helshe) has read this Request for Proposal and intends to 

submit a proposal in response thereto. 

Proposal by 

Company Name 

Street Address 

City State Zip Code 

Mailing Address 

City State Zip Code 

Contact Numbers ( ) I U  
Phone Number Fax Number 

Individual( s) who plan to attend Bidders Conference 

E-mail Address @ 

Signature I 
Date 

Signed by 

(Please Print) Name Title 



Arizona Public Service Company 

Request for Proposals 

Proposal Information 

POWER SUPPLY RESOURCE PROCUREMEN 

I. Scope and Purpose 

Arizona Public Service Company (“APS”) is a public service corporation with retail load in eleven 

(11) counties in Arizona, with approximately 70-80 of its load located in the Phoenix 

metropolitan area. During the normal course of its iness operations, A P S  continuously 

evaluates alternatives to fulfill its need for generating resources to maintain 

efficient resources for its customers. As detailed in the APS Summer S 

Balance Assessment calculations (see Attachment l), 

Summer peaking capacity to meet its anticipated customer needs for the years 2 

At this time, APS contemplates meeting the peak shortfalls throug 

S is currently short of the necessary 

Process developed by and through the Arizona Corporation Commission (the “ACC”) and filed on 

April 4,2003. In this RFP, APS requests competitive proposals (“Prop 

of power supply resources to be used for APS’ anticipated retail load. 

ast 500 

For purposes of this RFP, APS will only consider and review Proposals for power supplied from 

existing generating units and/or units which are currently permitted. As described in more detail 

in Section IV below, APS strongly prefers Proposals in which APS would purchase and operate 

the generating unit, but APS will consider and review proposals for long-term unit-specific 

purchase power agreements. Proposals for new generating units which are not 

which would be expressly built to meet APS generating needs will not be consi 

However, APS expressly reserves the right, outside of this RFP Process, to acquire, build and/or 

develop resources, including through a “self build” option, as it deems appropriate and necessary 

to secure reliable and cost-efficient service for its customer 

This RFP is presented in two parts: an outline of the Proposal process, and a Respondent Response 

Package. 
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A P S  invites Proposals from all potential suppliers who are capable of meeting the conditions of 

the RFP, and APS will evaluate all responsive bids. Bids from APS affiliates, however, will not 

be accepted. 

II. Objectives 

The purpose of the RFP is to solicit and screen competitive Proposals for supply-side alternatives 

for APS customers. Proposals may help provide 

reliable, cost-efficient resources for APS customers, APS may at its discretion place such 

Proposals on the RFP short list for subsequent negotiations. APS’ objective is to review and 

consider resources that offer the maximum value to APS and its customers based 

cost and other non-cost attributes. This RFP shall not be construed as preventing APS from 

entering into any resource or other agreement that it deems appropriate at any time before, during 

or after this RFP Process is complete. 

IU. Changes to RFP, Schedules and Addenda 

APS reserves the right to unilaterally revise, suspend, or terminate this RFP Process and any 

schedule related thereto at its sole discretion without liability to persons or entities responding to 

this RFP (“Respondents”). APS will in its discretion communicate in writing (via hard copy, 

facsimile, or e-mail) to prospective Respondents information regarding the status of this RFP 
1 changes and addenda to this RFP or attendant schedules. 

IV. Product Descriptio 

APS seeks to solicit Proposals through this RFP Process involving the purchase of generation 

assets, although APS will accept and consider proposals for a long-term (twenty (20) years or 

longer) purchase power agreement (“PPA”) sourced from a defined generating unit. No shorter 

term PPAs will be considered in this RFP. The generation assets which are solicited in the 

Proposal, whether through an asset purchase agreement or a PPA, must (a) already be built and 

operating or currently be permitted, and (b) be capable of being used to serve APS retail load. 

Unless the Proposal involves an additional interest in a generating unit in which APS already has 

an interest, the Proposal must involve a full unit at a single site for which APS will have full 

scheduling and dispatch authority (i.e., APS will not accept Proposals which involve the “sharing” 

of a single unit except for units in which APS already owns an interest). The minimum size of any 

single generating unit bid is 35 M W  and the maximum size is approximately 550 MW. 

If the Proposal involves the sale to APS of a generating unit whch is currently operating or which 

will be operating prior to June 1, 2007, APS anticipates entering into a Sale Back Agreement with 

the Respondent for the output of that generating unit prior to June 1,2007. Through the Sale Back 
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I -  
Agreement, APS will take full ownership and operational authority of the applicable generating 

unit at the closing of the asset purchase transaction (or at the Commercial Operation Date 

(“COD”) for the applicable generating unit if that unit is not operational at the closing) and then 

sell to Respondent the entire output from the applicable generating unit for the period up to and 

including May 3 1, 2007. The closing will occur after all necessary regulatory approvals, as 

described in Section V, have been met. The Respondent will have full and exclusive 

responsibility under the Sale Back Agreement for the acquisition and transportation of all fuel 

(whether natural gas, coal or otherwise) necessary 

unit during the entire period of the Sale Back A 

structured to allow APS full recovery of its cost of owning 

unit from the time APS takes ownership and operational au 

,2007. In additio 

I - ’  

i 

customers. A proposed Term Sheet for the Sale Back Agreement is included in this RFP as 

Attachment 2. 

respect to long-term PPA‘s currently make a generation acquisition the preferable alternative for 

APS. Although APS will evaluate long-term PPA’s in 

evaluation process to adjust for and take into account credit and risk concerns in any comparison 

V. Regulatory Approval Process 

Any agreement between APS and the Respondent will be conditioned upon approval by any and 

all regulatory authorities that have, or claim to have, jurisdiction over any or all of the subject 

matter of this RFP, including, without limitation, the ACC and the Federal Energy Regulatory 

Commission (the “FERC”). 

Any final negotiated contract will be further specifically conditioned upon favorable regulatory 

action without substantial condition or qualitication (including but not limited to temporal or other 

conditions or limitations on cost recovery) by any and all regulatory authorities from which 

regulatory approval may be required for the final contract. All consents and approvals of 

governmental authorities required for the consummation of the contemplated transactions shall 

have become “Final Orders” (as defined in the Asset Purchase Agreement) with such terms and 

3 



conditions acceptable in all respects to APS. In this regard, before any agreement becomes 

binding, the ACC shall have issued a Final Order, which order shall be acceptable in all respects to 

APS in its sole discretion, approving the transaction and the related documentation and the 

regulatory treatment of the purchase 

determines such approval is necess 

well as (i) the recovery in AP 

wnershp and operation of the purchase 

earnings impact on APS attributabl 

or tribal), independent power producers, qualifying facilities andor exempt wholesale generators. 

Each Respondent should 

Commission (“SEC”) Form 10-K and 

SEC filing requirements, including a list, with names, addresses and other elec 

de with its Proposal the most current Securities and Exchange 

-Q reports of any Respondent or its guarantor subject to 

ration and 

interest in the s having 10% or greater 

Any Respondent, or guarantor for a Respondent, not subject to SEC filing requirements should 

provide with its Proposal, its most recently issued statement of financial condition, including 

balance sheet, income statement, cash flow statement and complete footnotes, with (if available) 

an unqualified statement certified by a nationally recognized certified public accounting firm for 

the three (3) most recent fiscal years, and its most recent unaudited interim statement. 

W. General InstructionsBidders Conference 

Respondents are required to meet all the terms and conditions of the RFP to be eligible to compete 

in the RFP Process. Respondents are required to follow all instructions contained in the RFP. 

Respondents must respond to all questions contained in the Response Package to APS’ Generating 

Capacity RFP (the “Response Package”), use the provided schedules, organize their Proposals 

according to the structure specified in the Response Package, and provide supporting 

documentation in the format requested. If a question is not applicable to the type of Proposal 

submitted, Respondents should so indicate and specify why the required information is not 

applicable. It is the Respondent’s responsibility to advise APS’ Official Contact (identified below 

in Section X (c)) of any conflicting requirements, omissions of information, or the need for 

clarification before Proposals are due. Respondents should clearly organize and identify all 

information submitted in their Proposals to facilitate review and evaluation. Failure to provide 

all the information requested in this solicitation process or failure to demonstrate that the 

4 



Proposal satisfies all of the A P S  requirements will be grounds for disqualification. Prior to 

the short-listing of Respondents, all correspondence and communications between the Respondent 

and APS must be made in writing through the Official Contact. 

APS currently plans on conducting a bidders conference for interested Respondents on Monday, 

December 15, 2003 at 9:30 a.m. in Phoenix. Only Respondents who have submitted a Notice of 

Intent to Respond will be invited to attend, and those Respondents will be noflied of the location 

of the bidders conference. The purpose of the bidders conference is to allow potential interested 

Respondents the opportunity to ask questions and seek onal information or clarification about 

the RFP Process. In order to assist Respondents in reviewing transmission issues for preparation of 

Proposals, APS will provide potential Respondents at the bidders conference with APS’ current 

deliverability analysis showing available transmission for designation of network resources. To 

make the meeting as productive and informative as possible, Respondents are encouraged to 

submit any questions in writing to the Official Contact prior to the conference. Each Respondent 

should state on the Notice of Intent to Bid Form if one or more representatives of its company plan to 

attend the bidders conference. 

VIII. Proposal Submittal Fee 

A non-refundable bid Proposal Submittal Fee of $5,000 per Respondent will be required with the 

to assure that all 

Respond (“Notification”) on or before 5:OO P.M. MST on Wednesday, December 10, 2003. The 

form for the Notification is part of th is RFP Package. A Respondent may submit a Notification of 

Intent to Respond at any time prior to the final Proposal submission dated January 14,2004. 

X. Proposal Content and Submission Instructions 

A. In addition to the information described elsewhere in this RFP, all Respondents must 

include as part of their Proposal all information described in the Response Package. 

B. Proposals that do not contain all required information or do not fully reflect the bid 

requirements may not be considered at APS’ sole discretion. In addition to the required 

information, Respondents should include with their Proposals any other infomation that 

may be needed for a thorough understanding or evaluation of their Proposals. 

5 



C. Complete Proposals, including all exhibits, must be received on or before 5:OO p.m. 

(MST) on Wednesday, January 14, 2004, by APS’ Official Contact (identified below) at 

the address below. Respondents shall submit three (3) hard copies of the original 

proposal and one (1) “wet” original signature demonstrating that the signatory has full 

authority to bind the Respondent to all of the terms and con 

Proposal. All Proposals must expressly confirm that the p 

conditions of the Proposal will be binding and held open in t 

Paragraph D below. APS will not accept late Pro 

mail, facsimile, or other electronic means. Only 

On the envelope, Respondent sh 

Resources.” Any Proposals rece 

unopened. 

APS Official Contact: 

Patrick Dinkel 

400 N. 5’ Street- MS 9909 
Phoenix, AZ 85004 

e-mail: Patrick.dinkel@aps.com 

Arizona Public Service C 

6021250-3399 FAX 

D. 

executed definitive agreement, including through the Regulatory Approval Process 

described in Section VI. The Proposals may only be conditioned upon the subsequent 

receipt of the approval of the board of directors or similar governing body of the 

Respondent. Respondents will be notified by January 28, 2004 if their bid has been 

selected for the short list and further negotiation. At that time, any Respondent who 

wishes to continue in the negotiation process will be required to submit to APS within 

five (5) business days a written and executed assurance of the approval of its board of 

directors or similar governing body as to the binding nature of the Proposal. Respondents 

with Proposals not selected for the short list will be notified and such Proposals will no 

longer be considered fm or binding by APS. 

E. Although APS anticipates January 28, 2004 as the date on or before which it shall notify 

Respondents of the short-listed Proposals, this date may be advanced or delayed at APS’ 
sole discretion. Respondents will be notified if the date is changed. Beginning at the 

time the short-list is selected, and through the end of the RFP Process, whch APS 

currently contemplates completing by March 30, 2004 (although h s  date may change), 

6 
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APS may contact Respondents to negotiate, if appropriate, any Proposals on the short- 

list. 

F. Prices and dolla clearly stated in $US. 

None of the material 

returned. All P 

isions of Section XI. 

XI. Confidentiality 

APS will require all parties to 

appears. APS will 

circumstances will APS, or its directors, management, employ 

g fiom the disclosure of ’s claimed confidential information 

XTI. NoAffil osals 

Proposals from AF’S affiliates t be acc to 

Xm. Proposal Threshold Requirements 

APS will use several steps in the evaluation process to review Proposals and to determine the best 

alternatives. The initial stages of the evaluation process employed by APS will include a review of 

the “Threshold Requirements” described below. 
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Subsequent to the receipt of the bids, APS will thoroughly review and assess each Proposal to 

ensure that it meets the Threshold Requirements. The Threshold Requirements will represent the 

minimum requirements that all Proposals are required to meet and with whch a Respondent’s 

compliance can be easily assessed. APS n andor remedy of 

ent must maintain a 

contact person available to APS tbxoughou 

APS views the Threshold Requirements to be an important aspect of the evaluation process. The 

Respondent should ensure that its Proposal satisfies the Threshold Requireme 

eligible for further consideration. 

1. General Requirements 
0 The Proposal is receive e submission instructions. 
0 The Proposal is bona fide, and the Respondent (or its guarantor) has sufficient fmancial 

capacity to support the Proposal. 
accurate answers are prov 

Submittal Fee is included. 
Generating capacity must be available for delivery by June 1,2007. 

0 is andor a unit whch is 

0 If a PPA, the proposed term is for a minimum of twenty (20) years from June 1,2007. 

2 .  Operating Perfor hreshol 
0 The Respondent must certify that it has all necessary pennits in effect as to the identified 

identified generatmg unit is in good 
of material defects, and has been operating in accordance with good utility practice and 
applicable maintenance schedule 

install an Automatic Generator Control that is tied into APS’ Energy Control Center. 
If a PPA, the Respondent must be willing to coordinate the generating unit’s maintenance 
scheduling with APS. 
Proposals should involve a generating unit(s) of no less than thuty (35) MWs and no more 
than approximately five hundred and fifty (550) M W s .  
Proposals must involve generating units whch are fully schedulable by APS. 

ith all applicable laws and regulations. 
e and the Respondent must commit to 0 The identified generating unit 

0 

0 

0 

3. Transmission Threshold 
If the generating unit is located outside of APS’ control area, the Respondent must provide a 
transmission plan for wheeling services from those utilities which would be required to wheel 
the generating unit’s power to APS and provide support that the host utility would be willing to 
grant APS the right to dispatch the output of the generating unit. 
If the generating unit is located inside of APS’ control area, the Respondent must complete a 
Network Resource System Impact Study data request. 

Respondents must ensure that their proposals contain sufficient documentation to demonstrate that 

they meet the Threshold Requirements. Failure to conform to the Threshold Requirements wdl be 

grounds for disqualification. 
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I XIV. Proposal Review 

L 

A. Respondents shall include sufficient detail to evaluate all costs associated with the 

ill be a major factor in APS’ 
liability, deliverability and 

ustomer benefits, APS will 

nd reliability, of alternative 

. In addition, Proposals will 

e characteristics as well. 

e evaluation of Proposals 

c value to APS’ 

feasibility and viabili h Proposal will be 

generating unit(s) to meet the operating parameters specified in the Proposal. Such 

eview of transmission access 

el access andlor 

permit conditions andor restrictions, unit location, maintenance history and schedules, 

D. APS shall evaluate responsive Proposals and select for further review and negotiation a 

e discretion provide the most Proposals, if any, that 

value andor reliability to APS’ retail customers. 

E. roposals at APS’ sole discretion. 

F. APS shall determine at its sole discretion the value to APS and its customers of any 

andor all Proposals. 

G. A P S  shall evaluate all Proposals in terms of price and non-price attributes and reject any 

Proposal that, in APS’ sole discretion: 

9 



H. 

K. 

1) Does not meet the minimum requirements set forth in the RFP; 

2) Is not economically co titive with other Proposals or resource alternatives; 

and discretion of APS provides a Proposal APS deems favorable. APS also reserves the 

right to make an award to other than the lowest price offer or other than the Respondent 

evidencing the greatest technical ability if APS, in its sole disc n, determines that to 

do so would result greatest value to APS' retail customers. 

to enter into an agreement with any Respondent, 

pondent or to abandon the RFP Process in its 

Those Respondents who submit Proposals do so without 1 

connection with the RFP. 

The Respondent(s) whose proposal is (are) selected will be responsible for acquiring all 

necessary licenses, permits, certifications, and approvals required by federal, state and 

local government laws, regulations and policies for the design, construction, and 

operation of the project. In a ent shall fully support all of APS' 
regulatory requirements associ 1 power supply arrangement. The 

Respondent is also completely and solely respon r securing financing for its 

project, prior to any time at which APS would ac 

have no responsibility in identifying or securin 

approvals or in securing any fmancing re 

project, prior to any time at which AP 
for the construction or operation of the 

10 



L. In addition to the requirements detailed in Paragraph (K) above, if a selected Proposal 

involves a generating unit not yet operational, Respondent must provide APS with a full 

fmancial guarantee, including performance bonds andor letters of credit, up to the level 

of product commitments and in an amount and level determined by APS in its sole 

discretion, expressly inc 

N. Respondent shall be li 

Respondent's costs, 

any other activity related thereto. 

0. 

XV. Selection of S 

from further consideration within a reasonable amount of 

XVI. Detailed Evaluation of Short-Listed Proposals 

Proposals that are included on the short list will be subjected to a more detailed assessment. In the 

detailed evaluation phase, APS will expressly incorporate, among other costs, the transmission 

cost impacts based on system impact studies. These studies will include load flow, stability and 

short circuit analyses and are necessary to determine the impacts on the transmission system of 

designating the Proposal as an AF'S network resource. In the analyses to be performed by APS, 
each proposed generating unit will be placed into the transmission system and the performance of 

11 



the system with and without the proposed unit will be evaluated. If overload situations are 

encountered in the simulations, determinations will be made as to what corrective actions would 

be required to integ 

corrective actions will be included in 

etailed evaluation 

isition scenarios 

esource ne 

For any short-listed Proposals, APS will perform (a) a facility operational due diligence review of 

the short-listed Respondents’ in-service facilities and (b) an o ineering review of 

any generating facilities whch are un 1 attend any pre- 

commercial operation testing of any short-listed generating facilities which are under construction. 

ted Respondent to 

review and clarify its Proposal. APS reserves the right to seek clarification or additional 

information from each Respondent regarding its Proposal. Afte ion ort-listed 

Proposals, APS will begin contract negotiations with such Respondent(s). 

based on cost and non-cost attributes, to the company and its customers. The fmal Respondent (or 

Respondents) will be required to facilitate due diligence efforts by APS, including through 

immediate site access and the Respondent’s compilation and production of related necessary 

documents (see Attachment 4). 

12 



XVII. Contract Negotiations 

The contract format for this RFP will be based upon either the Proposed Asset Purchase 

Agreement, included herein as Attachment 5 ,  or for a PPA, the Proposed Edison Electric Institute 

(“EEI”) Purchase Power Agreement, included herein as Attachment 6 .  Although APS strongly 

prefers to use the foregoing documents as provided with this RFP, Respondents may expressly 

o those agreements, as well 

Agreement (Attachment 2) 

cess the significa 

changes requested by Respondents. 

as practicable after APS the selected 

Respondent(s) to execute a definitive Asset Purchase Agreement or PPA, whichever is 

appropriate. Failure of the Respondent(s) to p 

notification of a winning bid will, in APS’ sole discretion, result in rejection of the Proposal. 

XIX. 

xx. 

XXI. 

Regulatory Filings 

As described in Section V herein, in the event a successful Respondent is selected and a contract 

that Respondent and APS has been ex 

will be required, along with any other necess 

Collusion 

By submitting a Proposal for APS in response to this RFP, the Respondent certifies that the 

Respondent has not divulged, discussed, or compared its Proposal with other Respondents and has 

not colluded whatsoever with any other Respondent or parties with respect to t h ~ s  or other 

Proposals. 

Compliance with Regulations 

Each Respondent shall ensure that its Proposal is in full compliance with all applicable Federal, 

State and local laws, rules, regulations or other requirements. 

13 



RFP SCHEDULE 

ocess shall proceed in accor 

RFP Issuance December 3,2003 

Notice of Intent to Respond to RFP Due Wednesday December 10,2003 

Bidders Conference Monday December 15,2003 

Proposal(s) Due Date and Submission of Bid Wednesday January 14,2004 
Fee 

Notification to Respondents of Short List and Wednesday January 28,2004 
begin Due Diligence/Contract Negotiations 
with Short List Respondents 

Execution of Definitive Agreements with Tuesday March 30,2004 
Successful Respondent(s) 

Arizona Corporation Commission ("ACC") Friday April 2,2004 
Filing For Approval 

ACC and Other Necessary Regulatory 
Approvals (45-90 days) 

APS reserves the right to alter this schedule as it deems appropriate in its sole discretion. 
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Proposal Submission Agreement 

Arizona Public Service Company 

Request for Proposals 

Power Supply Resource Proposal for 

the Procurement of Generating Capacity 

Beginning June 1,2007 

The undersigned hereby certifies that h s  proposal is genuine and not a sham or collusive or made in the 
interest of or on behalf of any person not herein named, and that the undersigned has not directly or 
indirectly induced or solicited any other respondent to put in a sham bid or any other person, firm or 
corporation to refrain from submitting a proposal, and that the undersigned has not by my manner sought 
by collusion to secure for hunself an advantage over any other respondent. 

Proposal by 
Company Name 

Signed by 
Name Title 

Federal Employer’s Identification Number of Firm 

Name of person in your organization whom we should contact for questions, details, information andlor 
order placement. 

Name Area Code/Phone Number 

Please advise us of the following: 

Mailing Address 

Street Address 

Phone Number 

Fax Number 

E-mail Address 

15 
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Attachment 2 

Arizona Public Service Co 

SALE BACK AGREEMENT WITH 

Seller: 

Buyer: 

e through May 3 1,2007 

Period of Delivery: Mountain Standard Time 

Product Type: 

defined in the associated 

Available Capacity: The maximum 
conditions fi-om the Unit. Ava 

APS' share of the Unit, (ii) monthly fixed O&M payment and (iii) monthly 

Intermediate Calculati 

capital costs for the Unit recorded 
sequent cumulative gross 

-service, including any applicable 
valorem taxes, through the prior month. 

1 be made that gross tax basis is equal 

S Gross Plant in Service less Land 



Attachment 2 

- 
Book Depreciation Reserve: Sum of Book Depreciation from the 

end of the prior month. 

Service less Land 
Depreciation Rate 

divided by 12. For the first year, the amount will be divided by the 
months of APS ownership in the year rather than 12. 

iation minus M 
Book Depreciation, multiplied by the Composite Income Tax R 

ly Deferred Tax from 
of the prior month. 

Fixed O&M and Variable O&M charges times 12. 

Depreciation Reserve minus 
~ month ending balances) plus 

axes (all at prior 

I , 
Composite Income Tax Rate: Forty percent (40%), based on Federal 
and State Income Tax Rates. 

n, APS' cost of capital 

Ratio Cost cost cost 
Long Term Debt 55% 7.5% 4.125% 4.125% 
Equity 45% 11.5% 5.175% 8.625% 
Total 100% 9.30 % 12.75 % 

(i) Monthly Capacity Payment. The monthly capacity payment would 

Base multiplied by APS' 
ate of 12.75% per annum, 

monthly Fixed O&M and Variable O&M charges (see 
below) multiplied by 12%. 



Attachment 2 

starts: 

Fuel: 

4. Ad valorem taxes. APS Gross Plant in Service multiplied 
by -%, divided by 12. 

5. All other tax, assessment, payment, in lieu of taxes or other 
charge imposed by any governmental body assessed or 

ainst APS relatin 

(ii) Monthly Fixed O&M: The sum of actual operations costs, routine 
maintenance and obligation expenses, including insurance 
(property and liability coverage), as well as salary, benefits, 

number of start 

lance with any and all 

ng the necessary fuel 
ts incurred directly or 
for such arrangements 
ty relating thereto. 

APS guarantees the 
OFs”). The EFOF is 

ed Derated Hours 
be calculated and 

non-summer period (Janu 

not be increased during any period 
the direct or indirect 
ion, warranty andor 

eters discussed herein, 
OFs shall be as follows: 

2004--%; 2005--%; 2006--% 
r 2004--%; 2 --%; 2006-- 007--% 

each of the two foregoi ch calendar year 
for such period 

will be calculated. For each percentage point the EFOF has risen above the 
of the Sale Back Agreemen 



Attachment 2 

Heat Rate: 

Escrow Account: 

Cross Default: 

Set-off 

r 

performance guarantee, the sum of the Monthly Capacity Payments for the 
period by Buyer to APS may be reduced by a corresponding one percent. 
At any time during the term of the Sale Back Agreement, APS may at its 

ith power from other sources, including 
and such replacement power shall be 
e EFOF for the Unit without penalty or 
es of limiting and/or eliminating any 

inal equipment manufacturer 
y APS in its sole discretion and 

e between APS and Buyer. 

An appropriate heat rate curve for the Unit will be prepared. 

- % of the purchase price pai 
Purchase Agreement betw 

APS to Buyer pursuant to the Asset 
and APS relating to the Unit shall be 

ing of that transaction. The 
resent an amount sufficient 

Monthly Capacity P 
duration of the Sale 

ilized for discounting 
account, equal to the 
acity Payments, will 

be released as payment to APS for amounts owed by Buyer pu 
Sale Back Agreem 
amount billed to B 
amount shall be pai 

r security mechanisms that provide, in APS’ 
cia1 protection. 

the Buyer whereby the 
ount equal to two percent (2%) of 

escribed), or that of the 
e most recent annual 
uyer’s guarantor, if 

ss default amount shall me 

ion payment arising 
from a default under the Sale Back Agreement, the non-defaulting party, 
and any of its ed to set-off any and all 
obligations of the fi ts  affiliates, whether under 
the Sale Back Agreement or any other agreement. Specific relevant 
affiliates will execute the Sale Back Agreeme pecifying their consent to 
such cross-affiliate set-off provision 
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Applicable Law 
And Dispute 
Resolution: The Sale Back Agreement shall be governed by the laws of the State of 

New York without regard to principles of conflicts of law and any dispute 
relating thereto shall be resolved through an arbitration to be conducted in 
Phoenix, Arizona. 

THIS TERM SHEET IS NON-BINDING AND SUBJECT TO (1) NEGOTIATION AND 
EXECUTION OF THE FOLLOWING AGREEMENTS BETWEEN APS AND BUYER (a) 
THE RELEVANT ASSET PURCHASE AGREEMENT AND (b) THE RELEVANT SALE 
BACK AGREEMENT AND (2) FINAL REVIEW AND APPROVAL OF THE FOREGOING 
AGREEMENTS BY THE SENIOR MANAGEMENT AND BOARD OF DIRECTORS OF 
APS. 

.” 



ATTACHMENT 3 



ENT 

This Confidentiality Agreement (the "Agreement") is made as of the day 
ee UB 

referred to individually as "Party" or collectively as the "P 

"Transaction") pursuant 

WHEREAS, in o 
other that certain non-public, confiden 6 confidential 

distribute the Information to its board members, 
consultants and others who have a need for such Info 
the Transaction, includmg but not limited to the Arizona Corporation Commission 
("ACC"), its employees, staff, consultants and/or agents. 

3. In the event that any Party receiving the Information becomes legally 
compelled (by deposition, interrogatory, request for documents, subpoena, civil 
investigative demand or similar process) to disclose any of the Information, the legally 
compelled Party shall give the other Party providing the Information with prompt prior 
written notice of such requirement so that the providing Party may seek a protective order 
or other appropriate remedy and/or waive compliance with the terms of this Agreement. 
In the event that such protective order or other remedy is not obtained, the providing 
Party waives compliance with the terms hereof. 

The term "Information" does not include any information which (i) at the 
time of disclosure or thereafter is generally available to the public (other than as a result 
of a disclosure by any Party in violation of this Agreement), (ii) was available to any 
Party on a non-confidential basis kom a source other than the Party hereto providing the 
Information, provided that such source is not and was not known by the receiving Party 
to be bound by a confidentiality agreement that protected the Information, or (iii) has 
been independently acquired or developed by any Party without violating any of its 
obligations under this Agreement. 

4. 
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5. This Agreement shall b 
laws of the State of Arizona as if it we 
State of Arizona without 

between the parties with respect to such business opportunities; or (iii) establish any 

LIC SERVICE CO 

By: 

Title: 

Dated: 

By: 

Title: 

Dated: 
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PRELIMINARY DUE DILIGENCE CHECKLIST 

The following is a ary nf0 

(the “Company”) and its parent, or other financially sound affiliate (“Affiliate”), 
whch Arizona Public Service Company (“APS”) and its counsel would like to review in 
connection with a proposed purchase of generation and interconnection assets of the Company 
(the “Assets”). This information is in addition to the donnation required by the Response 
Package to MS’ Generating Capacity RFP and the Disclosure Schedules to the Proposed Asset 
P t. 

1. Corporate Records. 

(a) The corporate charter (certificate or article corporation) and by1 
Company and for the Affiliate. 

liate are qualified to do 
business, as well as a list of all jurisdictions in which each conducts business. 

and their registered agents and addresses (in each state or jurisdiction, local or 
foreign). 

(d) List of any p 
required and copies of relevant documents 

2. Contracts. 

in the current fiscal year or is likely to involve payments by or to the Company in 
excess of $75,000 in &y one year including or after the current fiscal year. 

(c) Any written agreements and summaries of any unwritten arrangements or 
understandings between th 
and associates within the last three years, wh 
relating to the Assets. 

3. 

1441565 



(b) Interim financial data comparable to that called for in item 3(a) above for the most 

relate, directly or indirectly, to the Company or the Affiliat 

4. Real and Personal Property and Other Assets. 

A list of all real property and interests in real property (including all leases) 
included within the Assets (the "Real Property"), including a complete legal 
description thereof and the name of the beneficial owner (as appropriate), and a 
brief description of the Real Property, the structures thereon and all improvements 

of deeds, leases, sales contracts, and construction contracts. 

Real Property, whether A list and legal descriptio 
ted 

Any appraisals of the Real Property obtained within the past three years. 

Any surveys of the Real Property obtained within the past three years. 

Any title reports and policies of title insurance or lawyer's abstract reports 
relating to the Real Property obtained or prepared within the past three years. 

A list of all tangible personal property owned, leased or used by the Company and 
included in the Assets (the "Personal Property"), including without limitation, 
fixed assets, machinery, equipment, computers, furniture, raw materials and spare 
parts inventory. For each item, provide any related manuals, maintenance logs, 
warranty information and manuals. 

All documents purporting to create liens, mortgages, security agreements, 
pledges, charges or other encumbrances on the Assets. Provide copies of all 
mortgages, Unifom Commercial Code (UCC) financing statements, or other lien 
documents recorded or filed with respect to the above. 

A schedule of maintenance and repair expenses for the Assets covering the last 
three years. Provide a description of policies for maintenance, repair and 
replacem 

Copies of all maintenance and operation reports or similar documents relating to 
the maintenance and operation of the Assets for the last three years. 

- 2 -  



0) 

(k) 

Descriptions of all interconnection facilities and any related documentation. 

Schedule of trademarks, trade names, service marks, copyrights, or patents owned 
by, licensed to or applied for by or on behalf of the Company and included in the 
Assets (the "Intellectual Property") and correspondence files relating thereto, 

5 .  

(b) Provide a listing of the names and number of Employees by department or other 

I (e) Copies of any other executive compensatio 

I 

I 
the Employees, (i) descrip threatened or pending labor 

es, work slowdo 

1441565 
I 

I 
- 3 -  



organizing activities since inception, indicating disposition thereof, and (ii) copies 
of NLFU3 or Department of Labor filings, if any. 

separately salaries, 
paid or accrued, dir 

6. InsuranceBonds. 

(c) A schedule of thr 

le of co ting to the 

7. 

authority, or any other federal, state, local or foreign governmental authority, as 
well as (iii) any suits or actions or notices (oral or written) of any lund by any 
private party whether involving environmental or hazardbus waste, labor practices 
or employment matters, warranty, occupational safety, employee pension plans, 
supplier, contract or other matters. Include name of court or agency in which the 
litigation proceeding is pending, date instituted, docket number (if available) and 

Description of currently threatened litigation, legal cl 

ing, or relating to, the Ass 

(b), a description of all 
, the Assets or the 

1441565 - 4 -  



Employees for the past five years and c 
status thereof, including any settlement 

o which the Company is a party or 

8. 

(a) A schedule of all authorizations, approvals, licenses, conse 

quiries, known noncompliance, violations or alleged 

le of consent decrees and settlements with governmental authorities 

(e> rmation requests or reports filed or 
deral, state or local governmental 

authority as well as similar materials, if any, relating to applicable foreign 

1441565 - 5 -  



regulatory bodies during the last five years relating to the Assets or the 
Employees. Reports no ed should be sep 

any significant proc 
elating to the Assets of the 

(8) Copies of all report 
o or from governmental auth 
curities law ma 

elating to the Assets or the E 

9. Environmental. 

and/or current operators and owners of the site(s) and the type of operations 
conducted at the site(s), (v) indicate 
containing material, and if so describ 
fi-iability and/or the cost for abatem 
neighboring properties around the s 

Provide environmental compliance and cleanup costs of 
latest three fiscal years and any available estimates of 
and cleanup costs associated with the Assets, and indicate current and reasonably 

en to determine 

(b) Company for the 
annual compliance 

reports performed on the Real Pro 

1441565 - 6 -  
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(e) List and provide details of any lawsuit or proceeding involving the Company and 
involving, or relating to, the Assets alleging (i) liability for disposal of hazardous 
wastes or for relea f hazardous substances either at any of the site(s) owned or 

I 
1 .  

(0 List and provide details of any i 

(g) If the Company has an E 

esc 

ntify each UST and provide 
hether it has been register 

of any su 

(k) Has any facility owned, leased or used the Company and included in the Assets 
been surveyed for PCBs? If PCBs were found, please list the locations, provide 
copies of any reports and describe the actions taken. 

e and volume for each locatio 

Company or any predecessor in interest and included in the Real Property or to 
which hazardous or potentially hazardous waste generated by the Company or any 
predecessor in interest from the Assets are or were taken for storage, treatment, 
disposal, recycling or reuse. Provide copies of hazardous waste manifests for all 
hazardous wastes that were removed from any of the Real Property site(s) and 
disposed at the locations identified above. 

1 441 565 - 7 -  



(m) Please provide copies of all compliance reports, excess emissions reports and/or 

10. Water RiEhts. 

ocumentation of a1 
enant to the Real P 

r rights related to or 

surface rights, gr 
description and histo 

(e) Provide copies of all statements of claimants filed in any pending water rights 
adjudication being conducted relating to the Assets, and any related 
documentation. 

( f )  List and provide documentation related to any enforcement actions by the Arizona 
Department of Water Resources or any other state or federal agency relating to 
the Assets and any violations, or alleged violations, of water conservation or other 

or ets. 

(g) Copies of all reports, if any, filed with the Arizona Department of Water 
Resources or any other state agency relating to the Assets. 

1441565 - 8 -  
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11. Miscellaneous. 

(a) All correspondence and documents relating to contingent liabilities relating to the 
Assets exceeding $ 75,000, not otherwise duplicative with responses to items 
listed above. 

(b) Any other documents, information or data which are significant with respect to 
the Assets or the Employees or which should be considered and reviewed in 
making disclosures regarding the Assets or the Employees to a potential purchaser 
of the Assets. 

I 
I 

1441565 - 9 -  
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I 

. .  

~~~ 

DRAFT DECEMBER I ,  2003 

ASSET PURCHASE AGREEMENT 

by and among 

and 

ARIZONA PUBLIC SERVICE COMPANY, 
as 

dated as of ? 2003 

' As noted in the Request for Proposals, APS requires a creditworthy party, either as principal or guarantor, to be a 
party to this Asset Purchase Agreement. 
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ASSET PURCHASE AGREEMENT 

This Asset Purchase Agreement dated as of 7 20- (this “Agreement”) is 
made and entered into by and between 
(“Seller”) and Arizona Public Service C 

Seller owns a 

Seller desires to sell and assign to Purchaser, and Purchaser desires to purchase and 
assume from Seller, the Purchased Assets (as hereinafter defined) on the terms and subject to the 
conditions set forth herein. 

STATEMENT OF AGREEMENT 

Now, therefore, in consideration of the premises and the mutual representations, 
warranties, covenants and agreements set forth in this Agreement, and for other good and 
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the 
Parties agree as follows: 

ARTICLE I 

DEFINITIONS 

1.1 Definitions. Capitalized terms used in this Agreement have the meanings given 
to them in Appendix I to this Ageement. 

1.2 Construction. 

(a) All article, section, subsection, schedule and exhibit references used in this 
Agreement are to articles, sections, subsections, schedules and exhibits to this Agreement unless 
otherwise specified. The exhibits and schedules attached to this Agreement constitute a part of 
this Agreement and are incorporated herein for all purposes. 

(b) If a term is defmed as one part of speech (such as a noun), it shall have a 
corresponding meaning when used as another part of speech (such as a verb). Unless the context 
of th~s Agreement clearly requires otherwise the singular shall include the plural and the plural 
shall include the singular wherever and as often as may be appropriate, words importing the 
masculine gender shall include the feminine and neutral genders and vice versa. The words 
“includes” or “including” shall mean “including without limitation,” the words “hereof,” 
“hereby,” “herein,” “hereunder7’ and similar terms in this Agreement shall refer to h s  
Agreement as a whole and not any particular section or article in which such words appear and 
any reference to a Law shall include any amendment thereof or any successor thereto and any 
rules and regulations promuIgated thereunder. Currency amounts referenced herein, unless 
otherwise specified, are in U.S. Dollars. I 
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(c) Time is of the essence in this Agreement. Whenever this Agreement 
refers to a number of days, such number shall refer to calendar days unless Business Days are 
specified. Whenever any action must be taken hereunder on or by a day that is not a Business 

have the meanings given to th 

(e) Each Party acknowledges that it and its attorneys have been given an equal 
ement and that any rule of 
nst the drafting Party or an 

opportunity to negotiate the terms and conditions of this 
construction to the effect that ambiguities are to be resolved 
similar rule operating against the drafter of an agreement shall 
construction or interpret 

ARTICLE I1 

Permitted Liens set forth o 

(c) 

Purchased Assets, whether su 
as a credit against future 

any refund, credit penalty payment, adjustment or reconciliation (i) related 
Taxes paid prior to the Closing Date in 

djustment or reconciliation is received as 
e, or (ii) arising under the Transferred 

to real property taxes, personal property taxes or o 

Contracts and re1 

) the rights described in Schedule 2.2(d) as not part of the 
Purcha (the “Excluded d 

(e) 

Assumed Liabilities. On the Closing Date, Purcha 

the rights of Seller under this Agreement and the Ancillary Agreements. 

2.3 shall execute and deli 
favor of Seller the Assumption Agreement, pursuant to which Purchaser shall assume and agree 
to pay, perform and discharge the following Liabilities of Seller, solely to the extent such 
Liabilities accrue or arise fiom and after the Closing, other than Excluded Liabilities (as defined 
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below), in accordance with the.respective terms and subject to the respective conditions thereof 
(collectively, but excluding the Excluded Liabilities, the “Assumed Liabilities”): 

a) 
Permits and Transferred Intellectual Property, in each case in accordance with the terms thereof, 

e extent that such Liabilities, but for a breach or default by Seller, would have been 
rmed or otherwise discharged on or prior to the Closing Date or to the extent the same 

arise out of any such breach or default or out of any ev 

(c) any Liability of Seller described on Schedule 2.3(c). 

2.4 Exclzided Liabilities. Except for the Assumed Liabilities, Purchaser shall not 
assume by virtue of this Agreem eement or any other Ancillary 
Agreement, or the transactions cont , or otherwise, and shall have no 
liability for, any Liabilities of Seller (the “Excluded Liabilities”), including any of the followin 
Liabilities: 

(b) y Liabilities in respect 
s endi 

e breach or default by Seller, 
Permit or Transferred 

Intellectual Property or (ii) in respect of any other contract, agreement, personal property lease, 
permit, license or other arrangement or instrument entered into by Seller; 

, (d) subject to Section 3.2, any payment obligations of Seller, including 
I accounts or notes payable, arising prior to the Closing Date; 

(e) any fines and penalties imposed by any Gov ental Authority resulting 
t or omission by Seller or its A es that occurred prior to th 

(f) any income Taxes attributable to incom eceived by Seller; 

f Seller ansing as 
this Agreement or any Ancillary Agreement, the perfo 
thereunder, or the consummation by Seller of the transac 

I (h) any Liability of Seller based on Sell 
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(i) any and all Environmental Liabilities and Tort Liabilities accruing, 
arising, existing or occurring prior to the Closing Date. 

3.1 Purchase Price s to pay to Seller in cash the 
amount (the “Purchase Price”) of $ 

.2 Proration. 

(a) Purchaser and Seller agree that all of the items normally prorated, 
d Assets shall be prorated 
elate to any time period 

such items relate to periods 

listed below, relating to the Business and the Pwc 
with Seller liable 

ing Date, and Purchaser 

(ii) any rent, Taxes and other items p 

available at the Closing Date, 
or fees for the preceding year 
and such Taxes or fees shall be reprorated upon request of either Seller or Purchaser made within 
60 days of the date that the actual amounts 

with such documents and 
1 adjustment and proration calculations made p 

.3 Closing. The Closing shall take place at the offices of Seller at 1O:OO A.M. local 
the third Business Day after the conditions to Closing set forth in Articles VI11 and IX 

en satisfied or wai 
ller mutually agree in 

(other than actions to 
or on such other date and at such other time 

All actions scheduled in this Agree 
simultaneously at the Closing. Subject to th 
purchase and sale provided for in this Agreement on the date determined pursuant to this Section 
3.3 will not result in the termination of this Agreement and will not relieve any Party of any 

taken or items to be delivered at Closing) h 
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obligation under t h s  Agreement. The Closing shall be effective for all purposes as of 12:Ol 
A.M. local time on the Closing Date. 

3.4 Closing Deliveries by Seller to Pwchaser. At the Closing, Seller shall deliver, or 
shall cause to be delivered, to Purchaser the following: 

form; 
d by Seller and in recordable 

Seller; 

(d) the FIRPTA Affidavit, duly executed and acknowledged by Seller; 

e execu 

losing Date, setting 
eller authorizing the 

execution, delivery and performance of this Agreement and the Ancillary Agreements and the 
sting to (i) the resolutions of the bo 

consummation of the transactions contemplated hereby and thereby; and (ii) the incumbency and 
si ing this Agreement and the An 

a certificate of an officer of Seller, dated as of th (9) 
matters set forth in Sections 8.1 an 

(h) a complete copy of the articles of incorporation, certificate of 
incorporation, certificat formation or similar formation document (and all amendments 
thereto) of Seller, certi the Secretary of State of Seller’s jurisdiction of organization as of 
a date not more than five (5) Business Days prior to the Closing Date, and a complete copy of the 
Charter Documents (and all amendments thereto) as in effect on the Closing Date of Seller, 

, 
I certified by an officer of Seller; 

(i) certificates from appropriate Governmental Authorities, dated no earlier 
than five (5) Business Days prior to the Closing Date, as to the good standing and legal existence 
of Seller in the State of and as to the good standing and qualification to do 
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(1) 
the purposes of this Agreement. 

such other documents as Purchaser may reasonably request to carry out 

3.5 Closing Deliveries by Purchaser to Seller. At the Closing, Purchaser shall 
deliver to Seller the following: 

incumbency and signature of eac 

losing Date and a co 
y an officer of Purchaser; 

a certificate nom the ACC, clated no e er man rive ( 3 )  Business Uays 
tence of Purchaser in Arizona; prior to the Closing Date, as to the good standing and legal 

and 

3.6 Allocation rchase Price. Seller and Purchaser agree that prior to the 
g, the Purchase Pric be allocated among the Purchased A ts in accordance ‘ 

allocation schedule (the ‘LPurchase Price AlZocation Schedule”) agreed upon by Purch 
hich shall be p d in a manner required by Section 1060 of the Code and any other 

ble Law and deli by Purchaser to Seller prior to the Closing. Seller and Purchaser 
each shall prepare a mutually acceptable and substantially identical IRS Form 8594 “Asset 

ition Statements Under Section 1060” consistent with the Purchase Price Allocation 
Schedule which the Parties shall use to report the transactions contemplated by t h s  Agreement to 
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the applicable Taxing Authorities. Each of Seller and Purchaser agrees to provide the other 
promptly with any other information required to complete Form 8594. 

ARTICLE IV 

disclosure made with respect to such particular representations and warranties in the Schedules 
attached hereto, to the extent that such disclosure specifically identifies, or that it is reasonably 
apparent that such disclosure relates to, the subsections that it qualifies. This 
Schedules shall be read together as an integrated provision 

losed in the Schedules: 

and Power. Seller is a 
formed, validly existing and in good standing under the Laws of 
requisite power and authority to conduct its business as it is now being con 
lease and operate the Business and the Purc Assets. Seller is duly qualified or licensed to 
do business in each jurisdiction in which th ership or operation of the P ased Assets or 
the nature of the business conducted by it make such qualification or licensin 
has made 

4.2 Authority. Seller has all requisite [corporate] power and authority to execute and 
deliver this Agreement and each of the Ancillary Agreements to which it is a party, to perform its 
obligations hereunder and thereunder and t 
and thereby. 

onsummate the transactions co 
The execution and delivery by Seller of this Agreement 

h it is a party, and the performance by Seller of its obligations hereunder and 
een duly and validly authorized by all necessar 
h of the Ancillary Agreements to which Seller is 

validly executed and delivered by Seller and constitute the legal, Val 
Seller enforceable against Seller in accordance with their respective terms, except as 
may be limited by bankruptcy, insolvency, reorganization, arrangement, moratorium or other 
similar Laws relating to or affecting the rights of creditors generally, or by general equitable 
principles. 

4.3 No ConjZicts. The execution, delivery and performance by Seller of this 
Agreement and each of the Ancillary Agreements to whch it is a party 
transactions contemplated hereby and thereby do not and will not: 

of the terms, 
isions of the Charter Documents of Seller; 

(b) assuming the c 
ts”) have been obt 

(i) violate, re 
time or both) a default ty, premium or right of 
termination, cancellation or acceleration to arise or accrue under, any Contract to 
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which Seller is a party or by which it or any of the Purchased Assets may be 
bound, except for any such defaults or consents (or rights of termination, 
cancellation or acceleration) as to which requisite waivers or consents have been 
obtained or which would not, individually or in the aggregate, reasonably be 
expected to have a Mat 

(ii) result in the creation or imposition of 
any kind whatsoever upon any of the Purchased Assets; 

(iii) result in the cancellation, modification, revocation or suspension of 
any Transferred Contract, Transferred Permit or Transferred Intellectual Property; 

req 
llng with, any third party; 

(v) cause Purchaser, any of its Affiliates, or any of the Purchased 
Assets to become subject to, or liable for the payment of, any Tax relating to the 
operation of Seller, the Purchased Asse 
deemed to end on or before the Closing Date; and 

lings, 
notices set forth on Schedule 4.3(c) (collectively, the “Seller Approvals”) have been made, 
obtained or given, (i) conflict with or result in a violation or breach of any term or provision of 

Purchased Assets (other 
buildings, structures and fixtures constituting part of the Project have been maintained by Seller 
in accordance with Good Operating Practices, except for ordinary wear and tear. There are no 
pending or threatened proceedings or governmental actions to condemn or take by PO 

eminent domain all or any part of the Purchased Assets. 

es. [ 

4.6 Legal Proceedings. 

(a) Neither Seller nor any of its Affiliates has been served with notice of any 
Claim, and none has been threatened against any such Person that (a) affects Seller or the 
Purchased Assets and would, individually or in the aggregate, if pursued or resulting in a 
judgment against Seller, reasonably be expected to have a Material Adverse Effect or (b) seeks a 
writ, judgment, order or decree restraining, enjoining or otherwise prohbiting or making illegal 
any of the transactions contemplated by this Agreement. Seller does not have any Knowledge of 
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any facts that would reasonably be expected to form the basis for any such Claim, writ, 
judgment, order or decree. 

ss before any Governmental Authority. All currently 
effective filings relating to the Project or the Business heretofore made by Seller with any 
Governmental Authority were made in compliance with the Laws then applicable thereto and the 
information contained therein was true and correct in all respects as of the respective dates of 
such filings. 

e with all Laws and 
orders applicable to it, except where any such non-compliance wguld not, in the aggregate, 
reasonably be expected to have a Material Adverse Effect; provided that this Section 4.7 does 
not address Environmental Laws, which are exclusively addressed by Sections 4.15 and 4.16. 

4.8 Liabilities. Except as disclosed on Schedule 4.8, Seller has no Liabilities that 
individually or in the aggregate exceed $ , excluding (i) Liabilities under the Material 
Contracts, (ii) liabilities under this Agreement, (iii) Liabilities under Seller’s Permits listed on 
Schedule 4.15, (iv) Liabilities under this Agreement for which Seller is responsible, and (v) 

ed by this Agreement, since 
Effect; (ii) any damage, destruction or casualty loss, whether 

covered by insurance or not, which had a Material Adverse Effect; (iii) any entry into any 
agreement, commitment or transaction (including, without limitation, any b 
expenditure or capital financing) by Seller or any of its Affiliates, which i 
Business or operations of the Purchased Assets, except agreements, commitments or transactions 
in the ordinary course of business or as contemplated herein; or (iv) any action that would have 
been prohibited by A 

4.10 Taxes. All Tax Returns that are required to be filed on or before the Closing Date 
by, on behalf of or relating to Seller or its financial results have been or will be duly and timely 
filed. All Taxes that are shown to be due on such Tax Returns have been or will be timely paid 
in full. All withholding Tax requirements imposed on Seller have been satisfied in fidl in all 
respects. Seller does not have in force any waiver of any statute of limitations in respect of 
Taxes or any extension of time with respect to a Tax assessment or deficien 
pending or active audits or threatened audits or proposed deficiencies or other claims for unpaid 
Taxes of Seller. 

4.11 Regulatory Status. 

alified as an “exempt wholesale generator” and the Project is 
in the meaning of Section 32(a) of the Public Utility Holding 
t as set forth on Schedule 4.11(a), Seller is not subject to 

an “eligible facility 
Company Act o 



States, any State of the United States, any foreign country or any municipality or any political 
subdivision of the foregoing.] 

(b) Seller is not an “investment companyyYy a company “controlled” by an 
“investment company” or an “investment advisor” within the meaning of the Investment 

4.12 Contracts. 

(a) Schedule 4.12(a) sets forth a complete and accurate list as of the date of 
this Agreement of all of the following Transfened Contracts to which Seller is a party or by 
which the Purchased Assets may be bound ( ntracts” and individually a 
“Material Contractyy) : 

(i) Contracts for ange or sale of gas; 

(ii) Contracts for hange or sale of power or 

ge, or sale of steam; 

for each individual Contract; 

g agreements of guaranty, surety or indemnification, 
, or by any Affiliate of Seller for the b 

(x) Contracts with S 
provision of goods or services; 

any Affiliate of Seller relating to the future 
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(xi) Contracts for consulting providing annual compensation in excess 
and which are not cancelable by Seller on notice of 90 days or of $ 

less; 

(xii) outstan htur  ap, collar, put, floor, cap, option or 
other Contracts that are intended to benefit from or reduce or eliminate the risk of 
fluctuations in the price of commodities, including electric power, gas or 
securities; 

(xiii) Contracts th 
line of business or in any g 

P 
and 

(xv) Contracts conveying, granting, leasing or assigning an interest in 
real property to Seller. 

(b) Seller has provided Purchaser with, or access to, true omplete copies 
of all Material Contracts. 

Each of the Material Contracts is in full force and effect in all material 
es a valid and binding obligation of Seller and of the other parties thereto 

and, except as disclosed in Schedule 4.12(c), may be transferred to Purchaser pursuant to this 
Agreement without the consent of the other parties thereto and will continue in full force and 
effect thereafter, in each case without bre s thereof or resulting in the forfeiture or 

Contract any default or event which, with notice or lapse of time or both, (i) would constitute a 
default by Seller or any other party thereto, (ii) would constitute a default by Seller or any other 
party thereto which would give rise to an automatic termination, or the right of discretionary 
termination thereof, or (iii) would cause the acceleration of any of Seller’s obligations thereunder 
or result in the creation of any Lien (other than any Permitted Lien) on any of the Purchased 
Assets. There are no claims, actions, proceedings or investigations pending or threatened against 
Seller or any other party to any Transferr y Governmental Authority or body 
acting in an adjudicative way to any Transferred Contract or the subject 
matter thereof. Seller h et or counterclaim arising under 
any Material Contract. 

1 warranties by any 
ating to the Purchased Assets or 

such warranty: (i) the terms and 
conditions o f t  item of the Purchased Assets to 
which the warranty is applicable; (ii) the contract or agreement pursuant to which the warranty 
was given or made (a true and complete copy of each such contract or agreement has been 
provided to Purchaser); (iii) the entity giving or makmg the warranty and any entity assuming or 
otherwise liable for any part of the warranty obligation and the details of any such assumption or 
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liability, with a copy thereof; (iv) the entity to whom the warranty was originally given or made 
and each and every assignment of such warranty thereafrer, with a copy thereof; (v) the date that 
the warranty period or any component thereof commenced and the action or event that caused 
the warranty period or such component to commence; (vi) the term of the warranty period and 
each component thereof and the anticipated last day of such warranty period or component; (vii) 
a description of any warranty work done under the applicable warranty, the date thereof and the 

installation, operatio 
equipment or other i 
condition to the co 
occurred or conditions 

ments with respect to 

4.13 Red  Property. 

(a) Transferred Real Property. Schedule 4.13(a) contains a true and complete 
1 Property of Seller that is part o the Purchased Assets (including, without - .  

limitation, all rights of Seller relating to any associated interconnection or similar facilities, - 
rights of way, encumbrances or other such rights). Seller owns or leases (as tenant or lessee) all 

s that do not affe 

) any claim of adverse 

individually or in the 

( 4  
real property leas 
Purchased Assets under which Seller is a lessee, lessor or under which Seller has any interest. 
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(d) Approval. No state, municipal, or other governmental approval regarding 
the division, platting, or mapping of real estate is required as a prerequisite to the conveyance by 
Seller to Purchaser (or as a prerequisite to the recording of any conveyance document) of any 

Seller has no Knowledge of any plan, study, litigation, action, proceeding or effort by any 
governmental authority or private party which in any way challenges, affects or would challenge 
or affect the continuation of the present use and operation of the Real Property. 

e Real Property fro ~ 

~ 

compliance with all applicable Laws of all Governmental Authorities having jurisdiction and 
with the rules and regulations of the relevant public utilities. 

operty is in compliance 
surance for the Real 
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(m) Compliance. Seller has complied, in all respects, with all Laws, 
ordinances, rules, regulations, requirements and orders of federal, state, or local governments 
and/or their agencies with respect to the Real Property and the operations presently being 
conducted by Seller upon the Real Property. Neither the Real Property, nor any improvement or 
building upon the Real Property, nor the continued maintenance, operation or use of any portion 
of the Real Property, nor the current operations on the Real Property, violates, in any respect, any 
such Laws, ordinances, rules, regulations, requirements and orders, including, but not limited to 
zoning or building Laws, ordinances, orders or regulations. Seller has obtained all licenses, 
consents, permits and other governmental authorizations currently required for the conduct of the 
current operations on the Real Property. All such licenses, consents, permits and authorizations 
are in full force an 

(n) Seller’s Knowledge, 
there are no historical or archeological materials or artifacts of any kind or any Indian ruins of 
any kind located on the Real Property. To S er’s Knowledge, no part of the Real Property is 
“critical habitat” as defined in the Federal Endangered Species Act, 16 U.S.C. $ 5  1531 et seq., as 

1990, as amended 

(q) Taxes. Seller does not have any liability for any taxes, or any interest or 
penalty in respect thereof, of any nature that may be assessed against Purchaser or that are or 

been performed on or about the Real Property or to any improvements located thereon withm six 
(6)  months prior to the that could give rise to any mechanics’ or 
materialmen’s Liens. 

of this Agreeme 

(i) Seller holds all water rights appurtenant to the Property, including 
those certificated rights identified on Schedule 4.13(s)(i) attached hereto 
(collectively, the “Water Rights”). 

(ii) Seller owns those wells (“WeZZs~~) and well sites &her identified 
on Schedule 4.13(s)(ii). 

1436079.5 14 



(iii) [For each of the last years, that portion of the Real 
Property to which the Water Rights identified as Water No. is 
appurtenant has been irrigated with groundwater pumped pursuant to those 
certificated rights. For each of the last five years, en withdrawn from 

they are appurtenant. 

[ Departm 

subject to claims of abandonment of forfeiture. 

appurtenant to t current with all 
DWR. As used 

limited to registrations of Wells and all notifications of 
forms necessary to assign, transfer or otherwise convey the reported ownership of 
the Water Rights and Wells from e Seller. 

groundwater withdrawal and use fees or assessments du 

rcement actions by DWR 
threatened or pending against Seller relating to the Water Rights, and furthermore, 
Seller hereby warrants and represents that it is in total and absolute compliance 
with all water conservation rules, regulations and requirements as set forth in [the 
applicable management plans for the active management area]. 

I 

(ix) Seller has caused Annual Groundwat ithdrawal and Use 
Reports to be prepared and filed annually with DWR for each Water Right, 
pursuant to the rules and regulations promulgate 

Personal Property. Seller has good title to all of its tangible personal property, 
includmg the tangible personal property listed on Schedule 4.14, free and clear of all Liens, 
except for Permitted Liens. regoing shall not apply with respect to any item of Intellectual 
Property, which is governed ively by Section 4.18. Seller has good title, free and clear of 
Liens (other than Permitted Liens), to the sp 

4.14 

ted on Schedule 4.14. 
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4.15 Permits. 

(a) Seller has all Permits required for the ownership and operation of the 
Project by Seller in the manner in which it is currently owned and operated. All such Permits are 
set forth on Schedule 4.15, are in full force and effect, and have not been amended except for 
extensions in the ordinary course of business. 

(b) Seller is in s 
-7 4 15 and Seller has not received any written notification from any Governmental Authority 
alleging that it is in violation of any such Permits. 

4.1 6 Environmental Matters. 

to Purchaser, on a co 
complete copies of all material environmental site assessment 
documents in the possession of, or available to, Seller and that re1 
connection with the operation of the Project or the Real Property. 

(b) Except as set forth on Schedule 4.16b): 

ental Claims are 

Laws in any respect; 

Project that would result in an Environmental Claim; 

(iv) there are no outstanding judgments, de or judicial orders 
any Environmental 

erials under any 
relating to the Purchased Assets regarding complianc 
Law or to the investigation or cleanup of Hazar 
Environmental Law r Purchased Assets; 

is, and at all times has been, in fuII compliance with, and has 
in violation of or liable under, any E ' 

hased Assets; and 

es. 

Seller makes 'on or warranty regarding any environmental 
5 and 4.16. 

.I 7 
amounts and ag 
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practices. Except as set forth in Schedule 4.17, all such policies purchased or held by and 
insuring the Business or the Purchased Assets are in fill force and effect, all premiums with 
respect thereto covering all periods up to and including the date as of which this representation is 
being made have been paid, and no notice of cancellation or termination has been received with 
respect to any such policy which was not replaced on substantially similar terms prior to the date 
of such cancellation. Seller has provided to Purchaser a summary of the loss experience under 
each insurance policy insuring the Business or the Purchased Assets. Except as described in 
Schedule 4.17, Seller has not been refused any insurance with respect to the Business or the 
Purchased Assets nor has its coverage been limited by any insurance carrier to which it has 
applied for any such insurance or with which it has carried insurance during the last twelve (12) 
months. 

4.1 8 Intellectual Property. E 

(a) Schedule 4.18 lists all issued patents and registered trademarks owned by 
Seller and currently used in the United States in the Business as currently conducted. As 
described on Schedule 4.18, Seller owns, or has the license or right to use for the Business, all 
material Intellectual Property currently used in the Business. 

(b) Seller has not 
infringing the Intellectual Property of such third 
i 

any interest in any of the Purchased Assets, no A s a party to any Contract with 
Items. 

4.20 Brokers. Seller does not have any liability or obli,oation to pay fees or 
commissions to any broker, finder or agent with respect to the transactions contemplated by this 
Agreement for which Purchaser could 

4.2 1 EmpZoyees. 

(a) Schedule 4.21(a) sets forth, with respect to each employee of Seller 
(including any employee who is on a leave of absence or on layoff status): (i) the name and title 
of such employee; (ii) the aggregate dollar amounts of the compensation (including wages, 
salary, commissions, fiinge benefits, bonuses, profit-sharing payments and other payments or 
benefits of any type) received by such employee from the Seller; (iii) such employee’s 
annualized compensation as of the date of this Agreement; (iv) the number of hours of sick-time 
which such employee has accrued as of the date hereof and the aggregate dollar amount thereof; 
and (v) the number of hours of vacation ti e has accrued as of the date 
hereof and the aggregate dollar amount there 

(b) 
by, and has never been a party 
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(c) Seller has delivered to Purchaser accurate and complete copies of all 
employee manuals and handbooks, disclosure materials, policy statements and other materials 
relating to the employment of the current and former employees of Seller. 

(d) Schedule 4.21(d) sets forth the name of, and a general description of the 
services performed by, each independent contractor 
January 1 , 2003. 

Zoyee Benefits. Set forth on Sche 
Seller has not assumed (volunt 

incurred any Liabilities associated with employees or employee benefit plans, including without 
limitation under or pursuant to the ERIS ith respect to any “employee benefit plan,” within 
the meaning of Section 3(3) of ERISA, sponsored, maintained or contributed to, or has 
been sponsored, maintained or contributed to within six years prior to the date of this Agreement, 
by any ERISA Affiliate, (a) no withdrawal liability, within the meaning of Section 4201 of 
ERISA, has been incurred, which withdrawal liability has not been satisfied, (b) no liability to 
the Pension Benefit Guaranty Corporation has been incurred by any such entity, which liability 
has not been satisfied, (c) no accumulated funding deficiency, whether or not waived, within the 
meaning of Section 30 f ERISA or Section 412 of the Code has been incurred, (d) all 
contributions (includin tallments) to such plan required by Section 302 of ERISA and 
Section 412 of the Code have been timely made, and (e) no condition exists or event or 

result in Seller incurring any 

Seller has not received any 
any Governmental Authority stating or alleging that any Improvements with 

respect to the Purchased Assets have not been constructed in compliance with applicable Law. 

contained in this 
Article IV, including, without limitation, the Schedules, contains any untrue statement of a 
material fact or omits to state a material fact necessary in order to make the statements contained 

r therein not misl 

ARTICLE V 

RE ENTATIONS W 

Purchaser hereby represents and warrants to Seller that: 

5.1 Corporate Existence. Purchaser is a corporation duly organized, validly existing 
and in good standing under the Laws the State of Arizona and has all requisite corporate power 
and authority to enter into this Agreement and each of the Ancillary Agreements to which it is a 
party, to perform its obligations hereunder and thereunder and to consummate the transactions 
contemplated hereby and thereby. Purchaser is duly qualified or licensed to do business in each 
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other jurisdiction where the actions required to be performed by it hereunder makes such 
qualification or licensing necessary, except in those jurisdictions where the failure to be so 
qualified or licensed would not reasonably be expected to result in a material adverse effect on 
Purchaser’s ability to perform its obligations hereunder. 

Agreement and each 
of the Ancillary Agreements to which it is a party and the performance by Purchaser of its 
obligations hereunder and thereunder have been duly and validly authorized by all corporate 
action on behalf of Purchaser. Ths Agreement and each of the Ancillary Agreements to which 
Purchaser is a party have been duly and validly executed 
constitute the legal, valid and binding obligation of Purchaser e 
accordance with their terms except as the same may 
reorganization, arrangement, moratorium or other simil 
of creditors generally, or by general equitable principles. 

5.3 No Conflicts. The execution, delivery, and performance by Purchaser of this 
Agreement and each of the Ancillary Agreements to which it is a party and the completion of the 
transactions contemplated hereby and thereby do not and will not: 

(a) conflict with or result in a violation or breach of any of the terms, 
conditions or pr ons of its Charter Documents; 

(b) be m violation of or result 
termination, cancellation or acceleration) under any material contract to which Purchaser is a 
party or by which any of its Assets may be bound except for any such violations or defaults (or 

termination, cancellation or acceleration) which are not, individually or in the 
aggregate, material; or 

ts, io 
notices set forth in Schedule 5.3(c) (collectively, the ‘‘Pzmhaser Appr~vals”) have been made, 
obtained or given, (i) conflict with or result in a violation or breach of any term or provision of 
any Law or writ, judgment, order or decree applicable to Purchaser or any of its Assets or (ii) 
require the consent or approval of any Governmental Authority under any applicable Law. 

5.4 Legal Proceedings. Purchaser has not been served with notice of any Claim, and 
to Purchaser’s knowledge, none is threatened, against Purchaser which seeks a writ, judgment, 
order or decree restraining, enjoining or otherwise prohibiting or making illegal any of the 
transactions contemplated by this Agreement. 

5.5 Compliance with Laws and Orders. Purchaser is not in violation of or in default 
under any Law or order applicable to Purchaser or its Assets the effect of which, individually or 
in the aggregate, could reasonably be expected to hinder or prevent Purchaser from performing 
its obligations hereunder. 

5 to pay fees or 
commissions to any broker, finder or agent with respect to the transactions contemplated by this 
Agreement for which Seller could become liable or obligated. 
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5.7 Financial Resources. Subject to Purchaser’s receipt of the ACC order referenced 
in Section 8.7(b), Purchaser has cash or credit available, and will have cash available at the 
Closing, to enable it to purchase the Purchased Assets on the terms hereof. 

ARTICLE VI 

T 

6.1 Regulatory and Other Approvals. From the date hereof until Closing (the 
“Interim Period”) : 

Approvals, and to make all filings with, and to give all notices to, Governmental Authorities, and 
(ii) provide such other information and communications to such Governmental Authorities or 
other Persons as such Governmental Authorities or other Persons may reasonably request in 
connection therewith. Without limiting the generality of the foregoing, the Parties shall provide, 
and cause their Affiliates to provide, true and accurate information in a timely manner with 
respect to all filings with and notices to Governmental Authorities. Nothing in this Section 
6.l(a) shall be constnied to require Purchaser to take any action with respect to filings with o 

ovemmental Authorities that in Purchaser’s 
other proceeding with such Governmental Authorities. 

(b) The Parties will provide prompt notification to each other when any such 
approval referred to in clause (a)(i) above is obtained, taken, made or given, as applicable, and 
will advise each other of any material communications with any Governmental Authority from 
which such approval is required regarding any pending application or request for appro 
such Governmental Authority of any of the transactions contemplated by this Agreement. 

(c) Each Party shall prepare, as soon as is practical following the execution of 
this Agreement, all necessary filings in connection with the transactions contemplated by this 
Agreement that may be required by FERC or under the HSR Act. Each Party shall submit such 
filings as soon as practicable, but in no event later than 15 days after the execution hereof for 
filings under the HSR Act. Unless the Parties agree otherwise at time of filing, the Parties 
shall request expedited treatment of the HSR Act and FERC filing he Parties shall promptly 
make any appropriate or necessary subsequent or shall cooperate in the 
preparation of such filings as is reasonably necess 

Access of Purchaser. During the Interim Period, Seller will pro 
and its Representatives with reasonable access, upon reasonable prior notice and 
business hours, to the Project, all Contracts to which Seller is a party or by which the Purchased 
Assets are bound, all books and records of Seller, including all environmental records, permits, 
and compliance audits, and the officers and employees of Seller or its Affiliates who have 

1436079.5 20 



significant responsibility for Seller, but only to the extent that such access does not unreasonably 
interfere with the Business of Seller and that such access is reasonably related to the requesting 
Party’s obligations and rights hereunder; provided that Seller shall have the right to (i) have a 
Representative present for any communication with employees or officers of Seller or its 
Affiliates and (ii) impose reasonable restrictions and requirements for safety purposes. 
Purchaser shall be entitled, at its sole cost and expense, to have the Real Property surveyed and 
to conduct physical inspections (including, without limitation, invasive testing procedures) of the 
Real Property. Purchaser shall provide Seller with not less than five Business Days prior written 
notice of the date and time on which entry upon the Re 
Promptly upon 
entry. 

6.3 Certain Restrictions. Except as set forth in Schedule 6.3, during the Interim 
Period, Seller will operate and maintain the Business and the Purchased Assets in the usual and 
ordinary course consistent with Good Operating Practices. 
except as consented to by Purchaser, during the Interim Period, Selle 

Without limitin 

(a) permit, allow, or suffer to exist any Lien (other than a Permitted Lien) 

with respect to, any Material Contract; 

Purchased Assets (including by way of merger, liquidation or dissolution), other than Assets 
used, consumed or replaced in the ordinary course of business consistent with Good Operating 

) other than trade payables incurred in the ordinary course of business or 
pursuant to the Material Contracts, incur, create, assume or otherwise become 

liable for indebtedness or issue any debt securities or assume or guarantee the obligations of any 
other Person; 

(e) change any accounting method or practice in a manner that is inconsistent 
with past practice except as may be required to meet the requirements of applicable Law or 

at would adversely affect the Business or Seller- 

fail to maintain it orporate] existenc r consolidate with 
Person or acquire all of substantially all of the Assets of any other Person; 

(g) issue or sell ate] in 

(h) liquidate, dissolve, recapitalize, reorganize, or otherwise wind up its 
s or operations; 

(i) purchase any securities of any Perso t for short-term investments 
made in the ordinary course of business; 
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0) except for the Sale Back Agreement, enter into, terminate, extend or 
amend any Contract involving total consideration throughout its term in excess of $ 
(other than Contracts entered into in the ordinary course which will be fully performed prior to 

agreem 

(q) execute, enter into, terminate, extend or amend any agreement, order, 

Notwithstanding the foregoing, Seller may take commercially reasonable actions with respect to 
emergency situations so long as Seller shall, upon receipt of notice of any such actions, promptly 
inform Purchaser of any such emergency actions taken outside the ordinary course of business. 

6.4 Further Assurances. Subject to the terms and conditions of this Agreement, at 
any time, or from time to time, after the Closing, at any Party’s request and without further 
consideration, the other Party shall execute and deliver to such Party such other instruments of 
sale, transfer, conveyance, assignment and confirmation, provide such materials and information 
and take such other actions as such Party may reasonably request in order to consummate the 
transactions contemplated by this Agreement. 
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6.5 Employee Benefit Matters. 

(a) Schedule 6 3 a )  sets forth a list of employees of Seller or its Affiliates that 
h Affiliates will make available to Purchaser at least thirty (30) Business Days 

before the Closing Date (the “Available Employees ”) to discuss potential employment with 
Purchaser (which discussions the Parties agree shall not violate Section 12.5), which Schedule 
includes each employee’s name, current annual base compensation, job title, work location, hire 
date, vacation balance and sick leave balance, of the date hereof. Prior to the Closing Date, 
Purchaser may make an offer of employment any Available Employee, and each such offer 
shall include terms and provisions determined by ser that are consistent with the 
provisions of this Section 6.5; provided, that subject t llowing provisions of this Section 
6.5, the foregoing shall not be constru nging the terms and 
conditions of employment of any Conti fined) following the 
Closing Date. Seller shall sponsible for, and shall indemnify Purchaser harmless 
fi-om and against, (i) all se 
to any Available Employees (or any other employee of Seller or its Affiliate 
or are not provide with an offer of employment with Purchaser or its A 

ent Purchaser fro 
mployee (as herein 

ce benefits payable under Seller’s 

d (ii) any accrued sal 
as of the Closing ow 

incentive compensation or outstanding vacation or sick 

any such employee is provided 
Affiliates. 

(b) o n  
shall deliver to Seller a Schedule 6.5(b) that sets forth the names of the Available Employees 
who have agreed to accept employment with Purchaser effective as of the Closing Date (each, a 
“Continued Employee”); provided, that to be a Continued Employee, such employee must (i) 
accept Purchaser’s offer to transfer employment to Purchaser under the terms provided in 
Purchaser’s offer, and (ii) on the Closing Date, be actively at work, 011 wellness 01- sickness 
leave, short-term disability or an approved leave of absence. 

(c) Effective e loyees shall cease to 
participate in all “employee benefit plans’’ within the meaning of Section 3(3)  of ERISA of 
Seller or its Affiliates providing benefits to any Continued Employees (the “Seller Plans”). 
Purchaser shall not assume any of the Seller Plans. 

(d) From and after the Closing Date, Purchaser shall cause each Continued 
Employee to be provided with compensation and benefits on a basis substantially similar to those 
provided to similarly situated employees of Purchaser and its Affiliates. Purchaser shall cause 
each Continued Employee and his or her “eligible dependents” (as defined by the applicable 
group health plan of Purchaser or its Affiliates) to be covered under a group health plan 
maintained by Purchaser or an Affiliate of Purchaser that (i) provides medical benefits to the 
Continued Employee and such eligible dependents effective immediately upon the Closing Date 
and (ii) credits such Continued Employee, for the year during which such coverage under such 
group health plan begins, with any deductibles and co-payments already incurred during such 
year under a group health plan maintained by Seller or an Affiliate of Seller (provided, that for 
purposes of applying this clause (ii) with respect to any Continued Employee, the Continued 
Employee shall be responsible for providing the necessary information to Purchaser based on 
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explanation of benefit forms received by the Continued Employee from the group health plan 
maintained by Seller or an Affiliate of Seller). Purchaser shall cause the employee benefit plans 
and programs maintained after the Closing by Purchaser, Seller and the Affiliates of Purchaser to 
recognize each Continued Employee’s years of service and level of seniority prior to the Closing 
Date with Seller, Seller and the Affiliates of Seller for purposes of terms of employment and 
eligibility and vesting under 
defined benefit pension plan 
program sponsored by Purch 
be eligible to particip 

supplies are provided, and not when the condition arose or when the course of treatment began. 
Claims of individuals receiving long-term disability benefits under a Selle 

ontinued Employees 

Continued Employees shall be paid by Seller’s or its Affiliates’ health care and dependent care 
flexible spending account plan to the extent ‘tted in accordance with the terms of such pl 

tg) for 
e Closing Date shall be t 

benefits for Continued Employees 
be the responsibility of Purchaser. 

orkers’ compensation 
out of occurrences on the Closing Date s 

6.6 Insurance. Seller shall maintain or cause to be maintained the insurance policies 
covering the Project until the Closing. Neither Seller nor any of its liates shall have any 
liability for any claims made or reported under such insurance policies after the Closing. 

6.7 Seller’s Covenants and Closing Conditions. Except as contemplated by this 
Agreement or with the prior written consent of Purchaser, during the Interim Period Seller shall 
use commercially reasonable efforts to: 
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(a) take all actions to ensure that the representations and warranties in Article 

ible or unlikely; an 

th 

all actions to ensure that th 

or any of their respective Representatives to, directly or indirectly, (a) discuss, negotiate, 
undertake, authorize, recommend, propose or enter into, either as the proposed surviving, 
merged, acquiring or acquired entity, any transaction involving a merger, consolidation, business 
combination, pwcha y amount of the assets or equity interest in SeIler other 
than the transactio h s  Agreement and the Anci Agreements (an 
“Acquisition Transactio encourage, solicit or initiate di ions, negotiations 
or submissions of proposals or offers in respect of an Acquisition Transaction, (c) furnish or 
cause to be furnished, to any Person, any information concerning the business, operations, 
properties or assets of Seller in connection with an Acquisition Transaction, or (d) otherwise 
cooperate in any way with, or assist or participate in, facilitate or encourage, any effort or 
attempt by any other Person to do or seek any of the foregoing. Seller will inform Purchaser in 
writing immediately following the receipt by Seller or any Re 
inquiry in respect of any Acquisition Transaction. 

a) From the date here 
urchas 

(b) If, before the Closing Date all or any portion of the Purchased Assets are 
taken by eminent domain, or is the subject of a pending or, to the Knowledge of Seller, 
contemplated taking whch has not been consummated, Seller shall notify Purchaser promptly in 
writing of such fact. 
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(i) If such taking would have a Material Adverse Effect, Purchaser 
and Seller shall negotiate in good faith to settle the loss resulting from such taking 
(including, without limitation, by making a fair and equitable adjustment to the 
Purchase Price) and, upon such settlement, consummate the transaction 
contemplated by this Agreement pursuant to the terms of this Agreement. If no 
such settlement is reached within sixty (60) days after Seller has notified 
Purchaser of such taking, then Purchaser or Seller may, if such taking relates to 
the Purchased Assets, terminate t h s  Agreement pursuant to Section lO.l(d) 
hereof. 

(ii) If such taking would not have a Material Adverse Effect, Purchaser 
and Seller shall negotiate in good faith to settle the loss resulting from such taking 
(including, without limitation, by making a fair and equitable adjustment to the 
Purchase Price or by transferring certain rights to insurance proceeds, if any, to 
Purchaser) and, upon such settlement, consummate the transaction contemplated 
by this Agreement pursuant to the terms of this Agreement. 

(c) If, before the Closing Date all or any material portion of the Purchased 
Assets &e damaged or destroyed by fire or other casualty, Seller shall notify Purchaser promptly 
in writing of such fact. 

(i) If such damage or destruction would have a Material Adverse 
Effect and Seller has not notified Purchaser of its intention to cure such darnage or 
destruction within fifteen (1 5 )  days after its occurrence, Purchaser and Seller shall 
negotiate in good faith to settle the loss resulting fiom such casualty (including, 
without limitation, by making a fair and equitable adjustment to the Purchase 
Price) and, upon such settlement, consummate the transactions contemplated by 
h s  Agreement pursuant to the terms of this Agreement. If no such settlement is 
reached within sixty (60) days after Seller has notified Purchaser of such casualty, 
then Purchaser or Seller may terminate this Agreement pursuant to Section 
lO.l(d) hereof. 

(ii) If such damage or destruction would not have a Material Adverse 
Effect and Seller has not notified Purchaser of its intention to cure such damage or 
destruction within fifteen (1 5 )  days after its occurrence, Purchaser and Seller shall 
negotiate in good faith to settle the loss resulting from such casualty (including, 
without limitation, by making a fair and equitable adjustment to the Purchase 
Price or by transferring certain rights to insurance proceeds, if any, to Purchaser) 
and, upon such settlement, consummate the transactions contemplated by this 
Agreement pursuant to the terms of this Agreement. 

(d) If the Parties fail to reach a settlement contemplated by Section 6.lO(b)(ii) 
or Section 6.lO(c)(ii) hereof, as applicable, within thirty (30) days after Seller has notified 
Purchaser of such talung or casualty, as the case may be, then the Purchase Price shall be 
adjusted downward by the amount of the fair market value of the portion of the Purchased Assets 
subject to the taking, as determined by a mutually acceptable firm of independent certified public 
accountants (the “Independent Accu~~ztants’~)  for review and final determination of such fair 
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market value. The Independent Accountants may request of Seller and/or Purchaser such 
documents and information as may be necessary or appropriate for proper determination of any 
such matter, and such Parties will cooperate to promptly satisfy any such request. The 
determination by the Independent Accountants of such fair market value will be final and 
binding on the Parties. Seller and Purchaser will equally share the costs of the Independent 
Accountants in undert 
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6.1 1 Current Evidence of Title. 

(a) As soon as is reasonably possible, and in no event later than thrty (30) 
Business Days after the date of this Agreement, Seller shall furnish to Purchaser, at Seller’s 
expense, for each parcel, tract or subdivided land lot of Real Property set forth on Schedule 
4.13(a): 

i) from (the “Title Insurer7’): 

d by the r to insure title 
to all Real Property and Improvements in the amount of that 
portion of the Purchase Price allocated to the Real Property, 
covering such Real Property, naming Purchaser as the proposed 
insured and having an effective date after the date of this 
Agreement, wherein the Title Insurer shall agree to issue an ALTA 
1992 form o\~ner’s extended coverage policy of title insurance 
(each a “Title Cornmittnetzf’); and 

(A) such survey was made (1) in accordance 

1992, and includes Items 1-4, 6 ,  7(a), 7(b)(l), 7(c), 8-11 and 13 of 
Table A thereof, and (2) pursuant to the Accuracy Standards (as 
adopted by ALTA and ACSM and in effect on the date of said 
certificate) of an “Urban” survey; and 

easements and areas affected by any Title Exception Documents 
affecting such Real Property as disclosed in the Title Commitment 
(identified by issuer, commitment number, and an effective date 
after the date hereof) as well as any encroachments onto the Real 
Property or by the Improvements onto any easement area or 
adjoining property (each a “Survey”); an 

Commitment shall include the Title Insurer’s 
requirements for issuing its title policy, which requirements shall be met by Seller 
on or before the Closing Date (including those requirements that must be met by 
releasing or satisfying monetary Liens, but excluding requirements that are to be 
met solely by Purchaser). 
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(b) If any of the following shall occur (individually or collectively, a “Title 
Objection ”) : 

(i) any Title Commitment or other evidence of title or search of the 
appropriate real estate records discloses that any party other than Seller has title to 
the insured estate covered by the Title Commitment; 

(ii) any title exception is disclosed in Schedule B to any Title 
Commitment that is not one of the Permitted Liens or one that Seller specifies 
when delivering the Title Commitment to Purchaser as one that Seller will catise 
to be deleted from the Title Commitment concurrently with the Closing, including 
(A) any exceptions that pertain to Liens secunh loans that do not constitute 
Assumed Liabilities and (l3) any exceptions that Purchaser reasonably believes 
have a Material Adverse Effect on PLKC and enjoyment of the Real 

escribed therein; or 

scloses any matter that Purchaser reasonably believes 
’s use and enjoyment of the could have a Material Adverse 

described therein; 

’s Notice”) of such matters 
within thirty (30) Business Days after receiving all of the Title Commitment, Survey and 

Title Insurer to eliminate each Title Objection as an 
itle Objection that the Title Company is willing to 
nd Purchaser is herein referred to as an “Insured 

Exception.” The Insured Exceptions, together with any title exception or matters disclosed by 
the Survey not objected to by Purchaser in the manner d, shall be deemed to be 

Purchaser and a Permit 

(d) Nothing herein waives Purchaser’s right to claim a breach of Section 4.13 
or to claim a right to indemnification as provided in Article XI if Purchaser suffers Losses as a 
result of a misrepresentation with respect he condition of title to the Real Property. 

Transition Plan. Within ten (10) Business Days after the execution date of this 
Purchaser shall deliver to Seller a list of its proposed representatives to a joint 

transition team. Seller will add its representatives to such team within five ( 5 )  Business Days 
after receipt of Purchaser’s list. eam will be responsible for preparing as soon as 
reasonably practicable after the execution date of this Agreement and timely implementing, a 
transition plan which will identify and describe substantially all of the various transition 
activities that the parties will cause to occur before and after the Closing and any other transfer 
of control matters that any party reasonably believes should be addressed in such transition plan. 
If requested by either party, the terms and conditions governing such transition activities will be ‘ 

more fully set forth in a Transition Agreement reasonably sati ry to the parties. Purchaser 
and Seller shall use commercially reasonable efforts to c ir representatives on such 

6.12 
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transition team to cooperate in good faith and take all reasonable steps necessary to develop a 
mutually acceptable transition plan by no later than sixty (60) days after the date of t h s  
Agreement . 

6.13 Monthly Operational Report. During the Interim Period, Seller shall provide 
Purchaser with monthly Operational Reports to ensure that Purchaser has access to current and 
complete information relating to the results of the Business Operations. Such Operational 
Reports shall be provided to Purchaser (a) on or before the fifth (5th) Business Day of each 

enm Period and (b) two (2) Business Da 

7.1 Proration. With respect to Taxes to, be p 
hereof only, Purchaser shall prepare and timely file all 
respect to the Purchased Assets, if any, and shall duly and timely pay all such Taxes, shown to be 
due on such Tax Returns. Purchaser shall Seller’s review 
and comment no later than twenty (20) day 

ARTICLE VI11 

The obligation of Purchaser to close under this Agreement is subject to the fulfillment of 
condi to t t waived 

8.1 Representations and Warranties. The representations and warranties made by 
Seller in Article IV of this Agreement shall be true and correct in all respects as of the date of 
this Agreement and shall be true and correct in all respects as of the Closing Date as if made on 
the Closing Date or, in the case of representations and warranties made as of a specified date 
earlier than the Closing Date, on and as of such earlier date. 
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8.2 Performance. Seller shall have performed and complied, in all respects, with the 
agreements, covenants and obligations required by this Agreement to be so performed or 
complied with by Seller at or before the Closing. 

8.3 Deliveries. Seller shall have made all deliveries required of it under Section 3.4 

Person other than Purchaser or its Affiliates) or Law or order restraining, enjoining or otherwise 
prohbiting or making illegal or threatening to restrain, enjoin or otherwise prohibit or make 
illegal the consummation of any of the transactions contemplated by this Agreement. 

8.5 Consents and Approvals. The consents and approvals listed on Schedule 8.5 
shall have been duly obtained, made or given and shall be in full force and effect. 

Adverse Effect. There shall not have occurre d be continuing a 
Material Adverse Effect. 

G 

ch terms and conditions as 
such Final Order, and s 
er in its sole discretion. 

Purchaser’s rate base of the Purchased Assets at Net Book Value without any direct or indirect 
disallowance, as well as (A) the timely recovery in Purchaser’s retail rates of all reasonable costs 
of owning and operating the Purchased Assets after the termination or expiration of the term of 
the Sale Back Agreement, and (€3) the deferral and recovery of any adverse earnings impact on 
Purchaser attributable to the Sale Back Agreement. 

8.8 Transferred Permits. Purchaser shall be satisfied that all Environmental Permits 
and Permits will be transferred to Purchaser or obtained by Purchaser on or before the Closing 
Date. 

8.9 Title Insurance. Purchaser shall have received unconditional and binding 
commitments to issue policies of title insurance consistent with Section 6.1 1, dated the Closing 
Date, in an aggregate amount equal to the amount of the Purchase Price allocated to the Real 
Property, deleting all requirements listed in ALTA Schedule B-1, amending the effective date to 
the date and time of recordation of the Deed conveying title to the Real Property to Purchaser 

1436079.5 31 



with no exception for the gap between closing and recordation, deleting or insuring over Title 
Objections as required pursuant to Section 6.1 1, attaching  all endorsements required by 
Purchaser in order to ensure provision of all coverage required pursuant to Section 6.11 and 
otherwise in form satisfactory to Purchaser insuring Purchaser’s interest in each parcel of Real 

the extent required by Section 

following the date of this Agreement, completed, at its sole expense, an environmental 
investigation of the Real Property (which may, in Purchaser’s discretion, include environmental 
audits or any other similar invasive or non-invasive procedures, subject to Section 6.2), and 
Purchaser shall be satisfied, in its sole discretion, with respect to the results of such investigation 
as detailed in a letter provided by Purchaser to Seller prior to Closing. No such investigation or 
assessment shall in any manner be deemed to relieve Seller of bligations with respect to any 
warranties, representations, covenants or other undertakings hereunder or to qualify any 
such warranties representati to extend the time 

cause or mutual 
agreement by the Parties (which shall not be unreasonably withheld). 

or covenants. Purchaser shall hav 
tion, upon a showi 

ated the Closing Date 

tal Authorities are 

their terms, except that such enforcement thereof may be limited by (i) b 
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(d) No declaration, filing or registration with, or notice to, or authorization, 
consent or approval of any Governmental Authority is necessary for the consummation by Seller 
of the Closing other than those that have been obtained and are in fill1 force and effect with such 
terms and conditions as shall have been imposed by any applicable Governmental Authority, (ii) 
such declarations, filings or registrations with, or notices to, or authorizations, consents or 
approvals relating to Permits and (iii) such declarations, filings or registrations with, or notices 
to, or authorizations, consents or approvals whch, if not obtained or made, would not, in the 
aggregate have a Material Adverse 
delivered together with the opinio 
matters of fact upon certificates fu 

ARTICLE IX 

SELLER’S CONDITIONS TO CLOSING 

The obligation of Seller to 
e following conditions (ex 

discretion): 

representations and warranties that contain a qualification as to materiality, which shall have 
been true and correct in all respects) as of the date of this Agreement and shall be true and 

n all material respects (except for representations and warranties that contain a 
ion as to materiality, which shall have been true and correct in all respects) as of the 

respects, with the agreements, covenants and obligations required by this Agreement to be s 

, 

of it under Sections 3.5. 

9.4 Orders and Laws. There shall not be any litigation or proceedings (filed by a 
aw or order restraining, enjoining or otherwise Person other than Seller or its Affiliates) 

prohibiting or making illegal or threateni 
iIlegal the consummation of any of the transactions contemplated by this Agreement. 

restrain, enjoin or otherwise pr 

vals listed on Schedule 9.5 
S and effe 

the Purchaser Approvals, s 
have been imposed by the Governmental Authority issuing such Final Order, and such terms or 
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conditions, in the aggregate, could not reasonably be expected to have a material adverse effect 
on the business, assets, operations or condition (financial or otherwise) of Seller. 

ARTICLE X 

TERMINATION 

10.1 Termination. This Agreement may be terminated, and the transactions 
contemplated hereby may be abandoned, as follows: 

(a) at any time before the Closing, by Seller or Purchaser, by notice to the 
other, in the event that any Law or order becomes effective and continues in effect for 15 days 
restraining, enjoining or otherwise prohibiting or making illegal the consummation of the 
transactions contemplated by this Agreement or the Ancillary Agreements; 

(b) at any time before the Closing, by Seller or Purchaser, by notice to the 
other, if there has been a material violation or breach by Seller, on the one hand, or by Purchaser, 
on the other, of any representation, warranty or obligation made or owed to such Party hereunder 
and such breach or violation (other than a breach of Purchaser’s obligation to pay the Purchase 
Price in accordance with the terms of Article 111) has not been cured within 30 days following 
written notification thereof; 

(c) by either Party that is not in breach of this Agreement, by notice to the 
other Party, if (i) the condition described in Section 8.7@) has not been satisfied on ar prior to 
the close of business on , 20- or (ii) the Closing shall not have occurred 
within __ days after the satisfaction of the condition described in Section 8.7(b) (the 
“Termination Date”); provided, however, that the right to terminate this Agreement under this 
Section lO.l(c) shall not be available to any party whose failure to fiilfill any obIigation under 
this Agreement has been the cause of, or resulted in, the failure of the Closing Date to occur on 
or before such date; or 

(d) by Purchaser or Seller pursuant to Section 6.10, by notice to the other 
Party. 

10.2 Effect of Termination. 

(a) If this Agreement is validly terminated pursuant to Section 10.1, except as 
set forth in Section 10.2(b), there will be no liability or obligation on the part of Seller or 
Purchaser (or any of their respective Representatives or Affiliates), except that Section 1.2 
(Construction), Sections 4.20 and 5.6 (Brokers), Section 6.2@) (Access Indemnification), 
Section 11.3(b) (Non-reimbursable Damages), Section 11.3(c) (No Personal Liability), Section 
11.3 (Arbitration), Section 12.3 (Expenses), Section 12.4 (Public Announcements), Section 12.5 
(Confidential Information), and Section 12.14 (Governing Law; Venue; and Jurisdiction) will 
survive any such termination. 

(b) Subject to Section 11.3 but notwithstanding any other provision of this 
Agreement to the contrary, if this Agreement is validly terminated pursuant to Section lO.l(b) 
by Purchaser or Seller as a result of a violation or breach by the non-terminating Party, the 
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terminating Party shall be entitled to all rights and remedies available to it, except that no Party 
shall have any liability for a breach of a representation or warranty if such Party used 
commercially reasonable efforts to cure such breach prior to the date of termination. 
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ARTICLE XI 

INDEMNIFICATI 

11.1 Indemnification. 

(a) Subject to the limitations s 
Closing Seller agrees to ind 
against any and all Losses, 
connection with: 

below (A) all references to, and ex 
respects," "Material Adverse Effect" or similar materiality qualifications 
appearing herein and (B) the matters disclosed on Schedule 1 l.l(a); 

Agreement or in any other certificate, document, writing or instrument delivered 

C1 
all Losses incurred by Seller arising 

f a representation o 
this A 

be performed by Purchaser 

1 1.2 Waiver of Remedies. 

(a) The Parties hereby agree to limit their recourse for all matters, and not 
make any Claim for any Loss or other matter, under, relating to or arising out of this Agreement 
or any other document, agreement, certificate or other matter delivered pursuant hereto, whether 
based on contract, tort, strict liability ther Laws or otherwise, except (i) for Claims for 
indemnification pursuant to Article XI , (ii) as permitted in Article X ,  or (iii) as permitted under 
Section 12.15 (Attorneys' Fees). 
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(b) NOTWITHSTANDING ANYTHING TO THE CONTRARY 
CONTAINED IN THIS AGREEMENT, NO PARTY SHALL BE LIABLE FOR SPECIAL, 
PUNITIVE, EXEMPLARY, INCIDENTAL, CONSEQUENTIAL OR INDIRECT DAMAGES, 
OR LOST PROFITS, WHETHER BASED ON CONTRACT, TORT, STRICT LIABILITY, 
OTHER LAW OR OTHERWISE AND WHETHER OR NOT ARISING FROM THE OTHER 
PARTY’S SOLE, JOINT OR CONCURRENT NEGLIGENCE IABILITY OR 

‘Won -reim bursable D 

other Person as a result of 

covenant or a 

Agreement (a “Dispute”) must be resolved through the use of binding arbitration using three 
arbitrators, selected in accordance with the Commercial Arbitration Rules of the American 
Arbitration Association (“AAA”), as supplemented to the extent necessary to determine any 
procedural appeal questions by the Federal Arbitration Act (Title 9 of the United States Code). 
If there is any inconsistency be 11.3 and the Commercial Arbitration Rules or 
the Federal Arbitration Act, th on 11.3 will control the rights and obligations 
of the Parties. If there is more than one Arbitrable Dispute that involves the same facts and 
parties as the facts and parties with respect to which an arbitration has been initiated pursuant to 

time period allowed by 
her Seller or Purchaser 

relating thereto and 

days after receipt of Claimant’s notice, identifying the arbitrator Respondent has appointed. If 
Respondent fails for any reason to name an arbitrator within the 60 day period, Claimant will 
name the arbitrator for Respondent’s account. The two arbitrators so chosen shall select a third 
arbitrator within 30 days after the second arbitrator has been appointed. If the two arbitrators are 
unable to agree on a h d  arbitrator withln 90 days from initiation of arbitration, then a third 
arbitrator shall be selected by the A4A office in Phoenix, Arizona, with due regard for the 
selection criteria set forth below and input from the Parties and other arbitrators. 
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(d) The AAA shall select the third arbitrator not later than 120 days from 
initiation of arbitration. In the event AAA should fail to select the thrd arbitrator within 120 
days fiom initiation of arbitration, then either Party may petition the Chef United States District 
Judge for the State of Arizona to select the third arbitrator. Due regard shall be given to the 

input from the Parties er arb 

(e) Subject to the arbitrators’ award of costs to the prevailing party, Claimant 
shall pay the compensation and expenses of the arbitrator named by or for it, Respondent shall 
pay the compensation and expenses of the arbitrator named by or for it, and Claimant and 
Respondent shall each pay one-half of the compensation and expenses of the third arbitrator. 
arbitrators must be neutral parties who have never been officers, directors or employees of the 
Parties or any of their Affiliates. Each of the three arbitrators must have not les 

he hearing will be conducted in Phoenix, Arizona, and commence within 

diligently and in good faith in order that the award may be made as promptly as possible. The 
arbitrators shall determine the Arbitrable Disputes of the Parties and render a final award i 
accordance with the choice of Law set forth in this Agreement. The arbitrators shall render their 
decision within 60 days following completion of the hearing e arbitrators’ decision shall be 
in writing and set forth the reasons for the award and shall include an award of costs to the 

the Parties based upon the extent to 
s and disbursements and the fees and 

(or an allocation 
ails), including re 
arbitrators. All statutes o ses based 

itrable Dispute (including any counterclaim or 
g of the arbitration and suspended while the arbitration is 

create nor limit any obligations of 
another Party against Claims or Losses 
1 have the power to grant temporary or permanent injuncti 

rder to prevent irreparable ham, 
or other equitable 

relief. A Party may, notwithstanding any other provision of this Agreement, seek temporary 
injunctive relief fi-om any court of competent jurisdiction; provided, that the Party 
relief shall (if arbitration has not already been commenced) simultaneous1 
arbitration. Such court-ordered relief shall not continue more than ten days after the appointment 
of the arbitrators and in no event for longer than 60 days Except as provided in the Federal 
Arbitration Act, the decision of the arbitrators will be binding on and non-appealable by the 
Parties. Each Party agrees that any arbitration award against it may be enforced in any court of 
competent jurisdiction and that any Party may authorize any such court to enter judgment on the 
arbitrators’ decisions. The arbitrators 

11.4 Procedure for Indemn 

ard Non-reimbursable Damages. 

(a) If any Party shall claim indemnification hereunder arising from any Claim 
of a third party, the Party seeking indemnification (the “Indemnified Party”) shall notify the 
Party from whom indemnification is sought (the “Indemnzlfjling ) in writing of the basis 
for such Claim setting forth the nature of the Claim in reason ail. The failure of the 
Indemnified Party to so notify the Indemnifying Party shall not relieve the Indemnifying Party of 
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any indemnification obligation hereunder except to the extent that the defense of such Claim is 
materially prejudiced by the failure to give such notice. 

ves notice to the Indemnifying Party pursuant to S 
Indemnifying Party shall be entitled to participate in such proceeding and, to the extent that it 
wishes, to assume the defense of such proceeding, if (i) the Indemnifying Party provides written 
notice to the Indemnified Party that the Indemnifymg Party intends to undertake such defense, 
(ii) the Indemnifying Party conducts the defense of the third-party Claim a 
with counsel reasonably satisfactory to the Indemnified Party and (iii) if th 
is a party to the proceeding, the Indemnifying Party has not determined i 
representation would be inappropriate because of a conflict in interest. The Indemn 
shall, in its sole discretion, have the right to employ separate counsel 
the Indemnified Party in its sole discretion) in any such action and to p 
thereof, and the fees and expenses of such counsel shall be paid by such Indemnified Party. The 
Indemnified Party shall fully cooperate with the Indemnifying Party and its counsel in the 
defense or compromise of such Claim. If the Indemnifylng Party assumes the defense of a 
proceeding, no compromise or settlement of such Claims may be effected by the Indemnifying 
Party without the Indemnified Party’s consent unless (A) there is no finding or admission of any 
violation of Law or any violation of the rights of any Person and no effect on any other Claims 
that may be made against the Indemnified Party and (B) the sole relief provided is monetary 

y third-party legal proceeding and the Indemnifying Party does n 
Indemnified Party7s notice is given, give notice to the Indemnified P 
the defense of such legal proceeding, (ii) any of the conditions set fo 
of Section 11.4(b) above become unsatisfied or (iii) an Indemnifi 
faith that there is a reasonable probability that a legal proceeding may adversely affect it other 
than as a result of monetary damages for which it would be entitled to indemnification from the 
Indemnifying Party under this Agreement, the Indemnified Party shall (upon notice to the 
Indemnifying Party) have the right to undertake the defense, compromise or settlement of such 
claim; provided that the Indemnifying Party shall reimburse the Indemnified Party for the costs 
of defending against the third-party claim (including reasonable attorneys’ fees and expenses) 
and the Indemnifying Party shall remain responsible for any indemnifiable amounts arising from 
or related to such third-party claim to the fullest extent provided in t h ~ s  Article XI 
Indemnifying Party may elect to participate in such legal proceedings, negotiations or defense at 
any time at its own expense. 

ARTICLE XI1 

12.1 Notices. 

quires otherwise, any notice, demand 
for in h s  Agreement, or served, given or made in connection with it, shall 
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be in writing and shall be deemed properly served, given or made if delivered in person or sent 
by facsimile or sent by registered or certified mail, postage prepaid, or by a nationally recognized 
overnight courier service that provides a receipt of delivery, in each case, to the Parties at the 
addresses specified below: 

If to Purchaser, to: 

P.O. Box 53999 
Phoenix, Arizona 85072 

ix, Arizona 85004 

. Matthew P. Feene 

, to: 

Attn: 

or overnight courier pursuant to 
mile pursuant to .1 shall be effecti 

1 Time on any Business Day or the next ding Business 
after 5:OO p.m. Central e on any Business Day or during any non-Business Day. 

Entire Agreement. This Agreement and the Ancillary Agreements supersede all 
prior discussions and agreements between the Parties with respect to the subject matter hereof 
and thereof and contain the sole and entire agreement between the P 

12.2 

and the 

12.3 Expenses. Except as otherwise expressly provided in this Agreement, whether or 
not the transactions contemplated hereby are consummated, each Party will pay its own costs and 
expenses incurred in anticipation of, relating to and in connection with the negotiation and 

n of this Agreement and the transactions contemplated hereby. 

12.4 Public Announcements. Except as may be required by Law or any applicable 
stock exchange rules, Seller, on the one hand, and Purchaser, on the other, will not issue or 
make any press releases or other public disclosures concerning this Agreement or the 
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transactions contemplated hereby without first obtaining consent from the other Party, which 
consent shall not be unreasonably withheld, cond 

12.5 Confidential Information. 

ned or delayed. 

(a) For two years from and after the expiration or termination of the Sale 
Back Agreement, Seller shall cause any data or information received at any time by Seller, its 
Affiliates or their Representatives from Purchaser, any data or informa 
businesses, operations, financial conditions or prospects 
the Purchase Price and other key financial terms (inclu 
conditions of the Sale Back Agreement) of the tran 
discussions among the Parties relating thereto, to be maintained by Selle 
Representatives in confidence, not to be utilized for any 
purpose. Without limiting the generality of the foreg 
that, during the Interim Period, Purchaser may conduct one or 
proposals from third parties and that the foregoing restrictions c 
other financial terms are necessary in order to protect Purchas 
acquisition activities. 

(b) With respect to all data and i 
Closing (or, if this Agreement is earlier terminated, then with respect to all data and information 
until two years after the date of such termination), Purchaser shall cause any such data or 
information received at any time by Purchaser, its Affiliates or their Representatives from Seller, 
its Affiliates or their Representatives and any such data or information regarding Seller or its 
businesses, operations, financial conditions or prospects, to be maintained by Purchaser, its 
Affiliates and their Representatives in confidence, not to be utilized for any purposes (except 
pending Closing, to prepare therefor) and not to be disclosed for any purpose. 

(c) Purchaser and Seller acknowledge that t provals of the Governmental 
that are required by this Agreem 
information to third parties in procee 

is made with any Governmental Authority for approval of this Agreement, the P 
for the filing shall request that the Governmental Authority approve a reasonable confidentiality 
agreement or protective order that will provide appropriate protections for confidential 
information. 

(d) Other than as provi ction 12.5(c) and with respect to the 

confidentiality thereunder is requested or required (by oral question or request for information or 
documents in any legal proceeding, interrogatory, subpoena, civil investigative demand or 
similar process) to disclose any such information, Seller or Purchaser, as applicable, sh 
commercially reasonable efforts to cause such Person to notify the Parties to who 
confidential information relates promptly of such request or requirement so that such Parties may 
seek an appropriate protective order or waive compliance with the provisions of this Section 
12.5. If, in the absence of a protective order or the receipt of a waiver hereunder, such Person, 
on the advice of counsel, is compelled (or, in the case of any such disclosure to the ACC, is 
required or requested to make such disclosure as a condition to the approval by the ACC 

s under Sections 12.5(a) and the event that any Person subj 
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contemplated by Section 8.7(b)) to disclose any such information to any Governmental 
Authority or else stand liable for contempt, such Person may disclose such information to such 
Governmental Authority; provided that Seller or Purchaser, as applicable, shall cause such 
disclosing Person to use its commercially reasonable efforts to obtain an order or other assurance 
that confidential treatment will be accorded to such portion of such information required to be 
disclosed. 

material in order to avoid any misunderstan 
dollar amounts, shall not be deemed to be an acknowledgment or representation that such items 
are material, to establish any standard of materiality or to define further the meaning of such 
terms for purposes of this Agreement. 

12.7 Waiver. Any term or condition of this Agreement may be waived at any time by 
the Party that is entitled to the benefit thereof, but no such waiver shall be effective unless set 
forth in a written instrument duly executed by or on behalf of the Party waiving such term or 
condition. No waiver by any Party of any term or condition of this Agreement, in any one or 
more instances, shall be deemed to be or construed as a waiver of the same or any other term or 
condition of thls Agreement on any future occasion. All remedies, either under this Agreement or 
by Law or otherwise afforded, will be cumulative and not alternative. 
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12.8 Amendment. This Agreement may be amended, supplemented or modified only 
by a written instrument executed by or on behalf of each P 

12.9 No Th riy Beneficiary. The terms and 
intended solely for the benefit of the Parties and their respective successors or permitted assigns, 
and it is not the intention of the Parties to confer third-party beneficiary or similar rights upon 
any other Person or Governmental Authority. 

ghts and obligations 
hereunder to an Affiliate but such assignment shall not release Purchaser from its obligations 
hereunder. Except as provided in the preceding sentence, neither this Agreement nor any right, 
interest or obligation hereunder may be assigned by any Party without the prior written consent 
of the other Party, and any attempt to do so will be void, except for assignments and transfers by 
operation of Law. Subject to this Section 12.10, this Agreement is binding upon, inures to the 
benefit of and is enforceable by th itted assigns. 

en inserted for I 

I 

12.12 Invalid Provisions. If any provision of this Agreement is held to be illegal, 
invalid or unenforceable under any present or future Law, and if the rights or obligations of any 
Party under this Agreement will not be materially and adversely affected thereby, such provision 
will be fully severable, t h s  Agreement will be construed and enforced as if such illegal, invalid 

le provision had never comprised a part here 

unenforceable provision or by its severance herefiom and 
unenforceable provision, there be added automatically 
valid and enforceable provisi similar in terms to su 
provision as may be possible. 

remain in full force and effect and will not b 

12.13 Counterparts; Facsimile. This Agreement may be executed in any number of 
counterparts, each of which will be deemed an original, but all of which together will constitute 
one and the same instrument. Any facsimile copies hereof or signature hereon shall, for all 
purposes, be deemed originals. 

~ 

12.14 Govern w; Venue; and Jurisdiction. 

This Agreement shall be ed by and construed in accordance wi 
the Laws of the State of Arizona, without giving effect to any conflict or choice 
that would result in the imposition of another state’s Law. 

(b) WITH RESPECT TO THE ENFORCEMENT OF ANY ARBITRATION 
AWARD PURSUANT TO SECTION 11.3, THE PARTIES HEREBY IRREVOCABLY 

COURT IN PHOENIX, ARIZONA. 
SUBMIT TO THE NON-EXCLUSIVE JURISDICTION OF ANY STATE OR FEDERAL 

(c) WITH RESPECT TO THE ENFORCEMENT OF ANY ARBITRATION 
AWARD PURSUANT TO SECTION 11.3, EACH PARTY H E N B Y  WAIVES, TO THE 
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FULLEST EXTENT PERMITTED BY LAW, ANY RIGHT IT MAY HAVE TO A TRIAL BY 
JURY. 

12.15 Attorneys’ Fees. If either of the Parties shall bring an action to enforce the 
provisions of this Agreement, the prevailing Party shall be entitled to recover its reasonable 
attorneys’ fees and expenses incurred in such action from the unsuccessful Party. 

[signature page follows] 
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IN WITNESS WHEREOF, t h s  Agreement has been duly executed and delivered by the 
duly authorized officer of each Party as of the date first above written. 

Name: 
Title: 

PURCHASER 

ARIZONA PUBLIC SERVICE COMPANY 

By: 
Name: 
Title: 

SIGNATURE PAGE 
PURCHASE AGREEMENT 
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APPENDIX I 

DEFINITIONS 

“AAA” has the 

“ACC’ means the Arizon 

ction of the man 

“Agreement” has the meaning given to it in the recitals. 

“Ancillary Agreements” 

agreements as may be executed 
foregoing. 

ed in connection with this Agreement or the 

“Applicable Contracts” has the meaning given to it in Section S.ll(c). 

“Arbitrable Dispute” has the meaning given to it in Section 11 -3 (b). 

“Assets” of any Person means all assets and properties of every kind, nature, character 
and description (whether real, personal or mixed, whether tangible or intangible and wherever 
situated), including the goodwill related thereto, operated, owned or leased by such Person. 

“Assumption Agreement” has the meaning given to it in Section 3.5(c). 

c‘Asszimed Liabilities” has the meaning given to it in Section 2.3. 

“Available Employees” has the meaning given to it in Section 6.5(a). 

“Benefit Plans” means (a)each “employee benefit plan,” as such term is defined in 
Section 3(3) of ERISA, (b) each plan that would be an “employee benefit plan”, as such term is 
defined in Section 3(3) of ERISA, if it was subject to ERISA, such as foreign plans and plans for 

1436079.5 I- 1 



directors, (c) each stock bonus, stock ownership, stock option, stock purchase stock appreciation 
rights, phantom stock, or other stock plan (whether qualified or nonqualified), and (d) each 
bonus or incentive compensation plan. 

“Bill of Sale and Assignment of RigJzts” means the form of Bill of Sale and Assignment 

and sale of electricity 
activities by Seller relate 

city by Seller at or 

“CZaiin” means any demand, claim, action, investigation, legal proceeding (whether at 
law or in equity) or arbitration. 

as the meaning 

g” means the closing of the 
Section 3.3. 

“Closing Date” means the date on which Closing occurs. 

“Code” means the Internal Revenue Code of 1986, as amended. 

“Continzced Employee” has the meaning set forth in Section 6.5(b). 

“Contract” means any written contract, lease, license, -evidence of indebtedness, 
mortgage, indenture, purchase order, binding bid, letter of credit, security agreement or other 
legally binding arrangement. 

“Deed” means the form of Special Warranty Deed from Seller to Purchaser attached 
hereto as Exhibit D. 

“DWR” has the meaning giv 

“Environmentaal Claim” means any claim, loss, cost, expense, liability, penalty or 
damage arising out of or related to any violation of Environmental Law. 
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“Environmental Condition” means the presence or Release to the environment, whether 
at the Real Property or otherwise, of Hazardous Materials, including any migration of Hazardous 
Materials through air, soil or groundwater at, to or from the Real Property or at, to or from any 
Off-Site Location, regardless of when such presence or Release occurred or is discovered. 

means the Comprehensive ironmental Res 
Compensation and Liability Act, 42 U.S.C. 3 9601 et seq.; the Resource Conservation and 
Recovery Act, 42 U.S.C. 9 6901 et seq.; the Federal Water Pollution Control Act, 33 U.S.C. 4 

43 “ERISA” means the Employee Retirement I 

“ERISA AfJiliate” siness-that is a 

Security Act of 1974, as amended. 

described in Section 414(b), (c), (m) or (0) of the Code or Section 4001(b)(l) of ERISA that 
includes Seller, or that is a member of the same “controlled group” as Seller pursuant to Section 
4001(a)(14) of ERISA; provided, that Seller shall not be consider 
from and after the Closing Date. 

e meaning giv it in Section 2.2. 

“Excluded Items” has the meaning given to it in Section 2.2(d). 

“Excluded Liabilities” has the meaning given to it in Section 2.4. 

“FERC’ means 

“Final Order” means an action by a Governmental Authority as to which: (a) no request 
for stay of the action is pending, no such stay is in effect and if any time period is permitted by 
statute or regulation for filing any request for such stay, such time period has passed; (b) no 

Federal Energy Regulatory Commission. 
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petition for rehearing, reconsideration or application for review of the action is pending and the 
time for filing any such petition or application has passed; (c) such Governmental Authority does 
not have the action under reconsideration or subject to rehearing on its own motion or otherwise 
and the time in whch such reconsideration or rehearing is permitted has passed; and (d) no 

“GAAP” means generally accep 

the practices, methods and acts generally engaged in or approved by a significant portion of the 
independent electric power industry in the United States for similarly situated facilities in the 

in the exercise of reasonable judgment in light of the facts known or that rea 
known at the time a decision is made, would be expected to accomplish the 
manner consistent with applicable Law, reliability, safety, envir 
and expedition, and taking into consideration the requirements o 
Contracts and the other Contracts affecting the operation of 
Practices are not intended to be limited to the optimum practices, m 
exclusion of all others, but rather to include a spectrum of possible pr 
generally acceptable in the region during the relevant period in light of the circumstances 

g a particular time period, or any of such practices, methods, and acts, 

“Governmental Authority” means any court, tribunal, arbitrator, authority, agency, e$ 
commission, official or other instrumentality of the United States, or any domestic state, 
province, county, city or other political subdivision or similar governing entity, and including 
any governmental, quasi-governmental or non-governmental body administering, regulating or 
having general oversight over gas, electricity, power or other markets. 

“Hazardous MateriaZ” means and includes each substance designated as a hazardous 
waste, hazardous substance, hazardous material, pollutant, chemical, contaminant or toxic 
substance under any Environmental Law and any petroleum or petroleum products. 

“HSR Act” means the Hart-Scott-Rodino Antitrust Improvements Act of 1976. 

“Improvements” means all buildings, structures, fixtures and improvements located on 
the Real Property or included in the Purchased under construction. 

“Indemnified Party” has the meaning 

“Indemnzjjing Party” has the meaning given to it in Section 11.4(a). 

o it in Section 11.4(a). 
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“Independent Accountants” has the meaning given to it in Section 6.1 O(d). 

“Insured Exception” has the meaning given to it in Section 6.11(c). 

ctzral Property” means the following intellectual property rights, both statutory 
and common law rights, if applicable: (a) copyrights, and registrations and applications for 
registration thereof, (b) trademarks, service marks, trade names, slogans, domain names, logos 
and trade dress, and registrations and applications for registrations thereof, (c) patents, as well as 
any reissued and reexamined patents and extensions corresponding to the patents, and any patent 
applications, as well as any related continuation, continuation in part and divisional applications 
and patents issuing therefrom and (d) trade secrets and confidential information, including ideas, 
designs, concepts, compilations of information, methods, techniques, procedures, processes and 

“Knowledge” when used in a particular representation herein with respect to Seller means 
the actual knowledge of the [directors and officers/members of management] of Seller or its 
Affiliates, after reasonable inquiry by them of selected individuals whom they believe, in good 
faith, to be the persons generally responsible for the subject matters to which the knowledge is 
pertinent as of the date of this Agreement, or with respect to any certificate delivered pursuant to 

es, regulations, ordinances and other pronounceme 

iZity” with respect to any Person, any liability or obligation of such Person of any 
wn or unknown, absolute or contingent, accrued or 
ed or unliquidated, secured or unsecured, joint or 

several, due or to becpme due, vested or unvested, executory, determined, determinable or 
otherwise, and ed on the financial statements of s required to be 

“Lien” means any mortgage; deed of trust; pledge; security interest; adverse possessory 
right; mechanic‘s, materialmen’s or other lien; covenant, condition or restriction; charge or 

tion; first refusal; or any other matter affecting title of sement; license; 

L‘Loss” means any and all judgments, losses, liabilities, amounts paid in settlement, 
damages, fines, penalties, deficiencies, losses and expenses (including interest, court costs, 
reasonable fees of attorneys, accountants and other experts or other reasonable expenses of 
litigation or other proceedings or of any claim, default or assessment). For all purposes in this 

erm “Losses” does not include any No mbursable Damages. 

“Material Adverse Effect” means any event, circumstance, condition, development, or 
dividually or in the aggregate with all other adverse effects, that is or is reasonably 

f Seller, taken as 
ining whether a 

erially adverse to the Business, Purchased Assets or operatio 
a whole; provided that the following shall not be considered when de 
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Material Adverse Effect has occurred: any effect resulting from (a) any change in the financial 
condition or results of operations of Seller caused by the pending sale of the Purchased Assets to 
Purchaser; or (b) any actions to be taken pursuant to or in accordance with t h ~ s  Agreement, 
excluding any actions take 

depreciation and deferred taxes. 

“Parties” means each of Purch 

“Permits” means all licenses, permits, certificates of authority, authorizations, 

imperfections or irregularities of title and other Liens that would not, individually or in the 
aggregate, reasonably be expected to have a Material Adverse Effect; (c) zoning, planning, and 
other similar governmental limitations and restrictions; (d) any Lien to be released on or prior to 
Closing; and (e) the matters identified on Schedule 2.1 (a). 

ccPerson” means any natural person, corporation, general partnership, limited partnership, 
limited liability company, proprietorship, other business organization, trust, union, association or 
Governmental Authority. 

ccProject” means the generating plant located on a site 
owned by Seller in , together with all auxiliary equipment, 
ancillary and associated facilities and equipment, electrical transformers, pipeline and electrical 
interconnection and metering facilities (whether owned or leased) that are located at such site, 
together with all other improvements that are located at such site 

county, 

“Purchase Price” has the me 

‘‘Purchase Price Allocation Schedule” it in Section 3.6. 

“Purchased Assets” me the Pennitted Li , all of the right, title and 
gible constituting the 

the Project including, 
interest in, to and unde 
Project or used princip 
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without limitation, the following assets owned by Seller: (i) the Real Property described on 
Schedule 4.13(a) as associated with the Project, together with all easements, rights of way and 
privileges (including water rights) relating to the Project; (ii) all inventories of fuels, supplies, 
materials and spares located on or in transit to the Real Property on the Closing Date or 
otherwise held for use principally in connection with the Project on the Closing Date; (iii) the 
machinery, equipment, vehicles, furniture and other personal property located on the Real 

associated with the Project, an 

Schedule 4.12(e); (iv) the Tr 

claims, causes of action and options against any third parties (including indemnification 
contribution and insurance claims) relating to any Purchased Assets or Assumed Liabilitie 

eaning given to it in Secti 

the Project is located, together with all rights, privileges, easements and rights-of-way 
appurtenant thereto and Improvem ithotit limitation, the real property 
described in Schedule 4.13(a). 

ereon, includin 

the meaning given to it in Sec 

a1 or threatened release, spill migration, leaking, 
pumping, injection, deposit, disposal or discharge of any 
environment, to the licable Environmental Laws. 

advisers or consultants of either Seller or Purchaser, as applicable. 

“Respondent” has the meaning given to it in Section 11.3(b). 

“Sale Back Agreement’’ means the form of Sale Back Agreement between 
and Purchaser attached hereto as Exhibit C. 
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“Schedziles” means the disclosure schedules prepared by Seller and attached to this 
Agreement. 

it in 6.1 

” means any federal, state, local o 
valorem, sales, transaction privilege or use, employment, soc 
rent, property, severance, value added, transfer, capital stock, 

ing Authority, including any 

“Tax Return” means any return, declaration, report, claim for refind or 
return or statement relating to Taxes, including any schedule 

uthority” means, with respect to any Tax, the governmental entity or political 
subdivision thereof that imposes such Tax, and the agency (if any) charged with the collection of 
such Tax for such entity or subdivision. 

” has the meaning given to it in Secti 

”has the meaning given to it in Sect 

“TitZe Exception Documents” has the meaning given to 

“Title Insurer” has the meaning given to it in Section 6.11(a)(i). 

“Title Objection” has the meaning given to it in Section 6.11@). 

“Tort Liabilities” means all Liabilities to third parties for personal injury or tort, or 
similar causes of action arising out of the Business or the ownership, lease, maintenance or 

~ p e r q ”  means the 
Schedule 4.18 as “Transferred Intellectual Property,” subject to receipt of necessary consents and 
approvals, and any plant drawings, equipment performance data, design criteria or maintenance 
records collected by the Seller’s data collection or other information technology systems or 
software, whether or not identified on Schedule 4.18 as “Tr 
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: 

“Transferred Permits” means the Permits identified on Schedule 4.15 as “Transferred 
Permits,” subject to receipt of necessary consents and approvals. 

“Water Rights” has the meaning given to it in Section 4.13(s)(i). 

“Water Rights Certificate” has the meaning given to it in Section 4.13(s)(v). 

‘L Weyare Benefits 

“Wells” has the meaning given to it in Section 4.13(s)(ii). 
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EXHIBIT A 

FORM OF ASSUMPTION 
OF CERTAIN LIABILITIES 

Pursuant to that certain As ase Agreement dated as of 
20- (the “Agreementy’), by and between , a  
(“Seller”) and Arizona Public Service Company, an Arizona corporation (“Purchasery’) for good 
and valuable consideration, the receipt and adequacy of which are hereby acknowledged, 
Purchaser does hereby assume the Assumed Liabilities as such term is defined in the Agreement 
by and subject to the terms and conditions of the Agreement. Except as expressly assumed 
herein, Purchaser does not assume and shall not in any manner be responsible for any other 
liability, obligation, lien or encumbrance of Seller, including, without limitation, the Excluded 
Liabilities (as defined in the Agreement). 

Dated this day of , 20-. 

Arizona Public Service Company, an Arizona 
corporation 

.By: 
Its: 
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EXHIBIT B 

[FORM OF AFFlDAVIT 
OF PROPERTY VALUE] 
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EXHIBIT C 

FORM OF SALE BACK AGREEMENT 
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~ -- EXHIBIT D 

FORM OF SPECIAL WARRANTY DEED 

When Recorded Return to: 

SPECIAL WARRANTY DEED 

FOR THE CONSIDERATION of Ten Dollars ($10.00), and other valuable 
consideration, (“Grantor”), hereby 
conveys to (“Grantee”), the real 
property (“Property”) situated in C O ~ t Y Y  and more 
particularly described on Exhibit ”A” attached hereto and made a part hereof, together with all 
rights and privileges appurtenant thereto. 

SUBJECT to current taxes and assessments, reservations in patents, all easements, rights- 
of-way, encumbrances, liens, covenants, conditions, restrictions, obligations, and liabilities are 
on Schedule B attached hereto and made a part hereof. 

And Grantor hereby binds itself and its successors to warrant and defend the title as 
against all persons and entities whatsoever, subject to the matters above set forth. 

Dated this day of Y 

By: 
Its: 

“Grantor” 

STATE OF > -  
County of ) 

) ss. 

On this, the day of , 20-, before me, the undersigned 
Notary Public, personally appeared , who acknowledges himself 
to be the of , a  Y and 
that [he/she]e as such officer, being authorized so to do, executed the forgoing instrument for the 
purposes therein contained by signing the name of the [corporatiodlimited liability company] by 
[himselfierselfl as such officer. 

IN WITNESS WHEREOF, I hereunto set my hand and official seal. 
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Notary Public 

My Commission Expires: 
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EXHIBIT E 

FORM OF BILL OF SALE AND 
ASSIGNMENT OF CONTRACT RIGHTS 

of Contract Rights 

luable consideration, the 

by Section 3.4 of that certain Asset Purchase Agreement dated as of 
Y- 

(the “Purchase Agreement”), to which a (“Seller”), and 
Arizona Public Service Company, an Arizona corporation (“Purchaser”), are parties, Seller 
hereby sells, transfers, assigns, conveys, grants and delivers to Purchaser, effective as of 

.m. ( time) on . 20- (the “Effective Time”), all 
of Seller’s right, title and interest in and to all of the Purchased Assets (as defined in the 
Purchase Agreement). 

Further Actions. Seller covenants and agrees to warrant and defend the sale, 
transfer, assignment, conveyance, grant and delivery of the Purchased Assets hereby made 
against all persons whomsoever, to take all steps reasonably necessary to establish the record of 
Purchaser’s title to the Purchased Assets and, at the request of Purchaser, to execute and deliver 
further instruments of transfer and assignment and take such other action as Purchaser may 
reasonably request to more effectively transfer and assign to and vest in Purchaser each of the 
Purchased Assets, all at the sole cost and expense of Seller. 

1. 

2 .  Power of Attorney. Without limiting Section 2 hereof, Seller hereby constitutes 
and appoints Purchaser the true and lawful agent and attorney in fact of Seller, with fbll power of 
substitution and resubstitution, in whole or in part, in the name and stead of Seller but on behalf 
and for the benefit of Purchaser and its successors and assigns, from time to time: 

. . 

give receipts and releases for and with respect to the same, or any part thereof; 
(a) , 

to demand, rec-eive and collect any and all of the Purchased Assets and to 

(b) to institute and prosecute, in the name of Seller or otherwise, any and all 
proceedings at law, in equity or otherwise, that Purchaser or its successors and assigns 
may deem proper in order to collect or reduce to possession any kind of the Purchased 
Assets and in order to collect or enforce any claim or right of any kind hereby assigned 
or transferred, or intended so to be; and 

(c) to do all things legally permissible, required or reasonably deemed by 
Purchaser to be required to recover and collect the Purchased Assets and to use Seller’s 
name in such manner as Purchaser may reasonably deem necessary for the collection 
and recovery of same. 

Seller hereby declaring that the foregoing powers are coupled with an interest and are and shall 
be irrevocable by Seller. 
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3 
3. Terns of the Purchase Agreem t. The terns of the Purchase Agreement, 

including but not limited to Seller’s repre warranties, covenants, agreements and 
indemnities relating to the P y this reference. Seller 
acknowledges and agrees enants, agreements and 
indemnities contained in the Purchase Agreement shall not be superseded hereby but shall 
remain in fLdl force and effect to the In the event of any conflict or 
inconsistency between the terms o f t  the terms hereof, the terms of 
the Purchase Agreement shall govern. 

JN WITNESS 
act Rights as of 

Its: 
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EXHIBIT F 

FORM OF CERTIFICATION 
OF NON-FOREIGN STATUS 

CERTIFICATION OF NON-FOREIGN STATUS 

INTERNAL REVENUE CODE SECTION 1445 

Section 1445 of the Internal Revenue Code provides that the transferee of a United States real 
property interest must withhold the tax if the transferor is a foreign person. To inform Arizona 
Public Service Company, an Arizona corporation (“Transferee”) that withholding of tax is not 
required upon the disposition of a United States real property interest by 

(“Seller”), and with the knowledge that the 
Transferee will rely upon the following statements, the undersigned hereby certifies the 
following on behalf of Seller: 

, a  

1. 

2. 

3. 

Seller is not a foreign corporation, foreign partnership, foreign trust, foreign estate 
or foreign person (as those terms are defined in the internal revenue code and 
income tax regulations); 

Seller’s United States Employer Identification Number/Social Security Number is 
; and 

Seller’s office address is: 

Seller understands that this certification may be disclosed to the Internal Revenue Service by 
Transferee and that any false statement contained herein could be punished by fine, 
imprisonment, or both. 

Under penalties of perjury, I declare that I have examined this certification and to the best of my 
knowledge and belief it is true, correct and complete, and I fin-ther declare that I have authority 
to sign this document on behalf of Seller. 

DATED: 7 20 

TRANSFEROR: 
[INSERT NAME OF SELLER] 

BY 
Its 
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MASTER POWER PURCHASE AND SALE AGREEMENT 

Th~s Master Power Purchase and Sale Agreement (Version 2.1; modified 04/25/00) (“‘Master Agreement”) is made 
as of the following date: er with the exhibits, 
schedules and any written supplements heret 
collateral, credit support or margin agree 
(including any confirmations accepted in accordance 
“Agreement.” This Master Agreement shall cover 
furtherance of the APS Power Supply 

through which APS may acquire 
rcede or amend any prior or subs 

commodity between the parties hereto. The Parties t 

Name ARIZONA PUBLIC SERVICE COMPANY, a 
Corporation organized under the laws of the State of 
Arizona (”APSI’ or “Party A”) 

All Notices: All Notices: 

Street: 400 North 5* Street 

City: Phoenix, ‘ Zip: 85004 Zip : 

Name (“Counterp 

Street: 

Phone: (602) 250-2780 Phone: 
- Facsimile: (602) 250-3199 

Duns: 00-690-1995 
Federal Tax ID Number: 86-001 1170 Federal Tax ID Number: 

Invoices: 
Attn: Energy Settlement 
Phone: (602) 250-3 150 
Facsimile: (602) 250-2325 

Invoices: 
Attn: 
Phone: 
Facsimile: 

Scheduling: 
Attn: N/A 
Phone: (602) 250-4601 
Facsimile: (602) 250-3 199 

Payments: 
Attn: Energy Settlements 
Phone: (602) 250-3150 
Facsimile: (602) 250-2325 

Wire Transfer: 
BNK: Wells Fargo Bank 
ABA: 121 000 248 
ACCT: 415 954 0921 

Credit and Collections: 
Attn: Credit Rlsk Manager 
Phone: (602) 250-3433 
Facsimile: (602) 250-2663 

Scheduling: 
Attn: 
Phone: 
Facsimile: 

Payments: 
Attn: 
Phone: 
Facsimile: 

Wire Transfer: 
BNK: 
ABA: 
ACCT: 

Credit and Collections: 
Attn: 
Phone: 
Facsimile: 

1 
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With additional Notices of an Event of Default or 
Potential Event of Default to: 

Attn: Law Department, M 
Phone: (602) 250-2052 
Facsimile: (602) 250-2663 

on 8695 

With additional Notices of an Event of Default or 
Potential Event of Default to: 

Attn: 
Phone: 
Facsimile: 

The Parties hereby agree that the General Terms and Conditions are incorporated herein, and to the following 
provisions as provided for in the General Terms and Conditions: 

Party A Tariff Tariff Dated Docket Number 

Party B Tariff Tariff TBD Dated Docket Number ER 

Article Two 

Transaction Terms and Conditions I Optional provision in Section 2.4. If not checked, inapplicable. 

Article Four 

Failure 
Receive 

ages. If not checked, inapplicable. 

Article Five 

Events of Default; Remedies [I Cross Default for Party A: 

11 PartyA: Cross Default Amount $ 

[I OtherEntity: Cross Default Amount $ 

I CrossDe 

1 PartyB: Cross Default Amount means an 
amount equal to three percent (3%) 
of shareholders' equity (howsoever 
described) of Party B as shown on 
the most recent annual audited 
financial statements of Party B. 

Cross Default h u n t  means an 
amount equal to three percent (3%) 
of shareholders' equity (howsoever 
described) of Party B's Guarantor 
as shown on the most recent annual 
audited fmancial statements of 
Party B's Guarantor. 

[I 

I 
Option A (Applicable if no other selection is made.) 

Option B - Affiliates shall have the meaning set forth in the 
Agreement unless otherwise specified as follows: 

[I Option C (No Setoff) 

Article 8 8.1 Party A Credit Protection: 

2 
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Credit and Collateral Requirements (a) Financial Information: 

Option A: Unless guaranteed, in w 
applicable with the Guarantor specified 
[I OptionB Specify: 
[I OptionC Spec@: 

(b) Credit Assurances: 

1 Applicable 

(c) Collateral Threshold: 

[I Not Applicable 

If applicable, complete the following: 

Party B Maximum Collateral Threshold: 

Credit Rating* (S&P / Moody’s) Collateral Threshold 

AA- I Aa3 or better $100 Million 

A- to A+ I A3 to AI $50 Million 

BBB+ I Baal $20 Million 

$10 Million 1 BBB I Baa2 

$Zero I BBB- I Baa3 or below 

*Credit Rating, as that term is used herein, shall mean the Credit Rating in 
effect for Party B or Party B’s Guarantor at any time during the term of 
any Transaction. Jn determining the Cre&t Rating, APS shall utilize the 
better of the credit ratings for long term senior unsecured debt as 
published by S&P and Moody’s or, if not rated by at least one of these 
rating agencies, APS’s  internal credit rating as determined by APS’s credit 
department. 

Party B’s Collateral Threshold shall be zero, however, if an Event of 
Default or Potential Event of Default with respect to Party B or Party B’s 
Guarantor has occurred and is continuing. 

If the amount of the guarantee provided by Party B’s Guarantor is 
than the Maximum Collateral Threshold amount as described above, then 
the Collateral Threshold amount applicable for Party B shall be the 
guarantee amount provided by Party B’s Guarantor. 

P 

(d) Downgrade Event: 
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[I Not Applicable 

Rating or Party B's Guarantor's Credit Rating falls below B- from 
S&P and B3 from Moody's or if Party B or Party B's Guarantor 

either S&P or Moody's. 

Specify: It shall be a Downgrade Event for Party B if, during the 
Agreement, APS, in its reasonably exercised 
termines that the creditworthiness, financial 

responsibility or performance viability of Party B has become 

Guarantee Amount: See Section 8.l(c) above. 

I 
I 

I OptionA 
[I OptionB Specify: 
[I OptionC Spectfy: 

(b) Credit Assurances: 

Not 
APP 

(c) Collateral Threshold: 

I Not Applicable* 
[I Applicable 

* Except in the event Party B has, as of the date of execution of this Agreeme Credit Rating of either 
better by S&P or A3 or better by Moody's, in whch case and for so long as Party B maintains such ratin 
Collateral Threshold matrix applicable to Party B shall apply to Party A. 

If applicable, complete the following: 

Party A Collateral 

I Not Applicable* 
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[I Applicable 

* Except in the event Party B has as of the date of execuho s Agreement a Credit Rating of either A- or better 
by S&P or A3 or better from Moody’s, in which case and for so long as Party B maintains such rating, the 
Downgrade Event provision shall be applicable to Party A as follows: It shall be a Downgrade Event for Party A if 

e a Downgrade Event for Party A if Party A’s Credit 
S&P and Baa3 from Moody’s or if 

ated by either S&P or Moody’s. 

NOT APPLICABLE 

: NOT APPLICABLE 

Article 10 

Confidentiality I Confidentiality Applicable If not checked, inapplicable. 

Schedule M 
ernmental Entity or Public Power System 

1 Entity or Public Power System 
[I Add Section 3.6. If not checked, inapplicable 

Other Changes The following changes shall be applicable 

brticle One - General Definitions1 

Section 1.1: is amended to include “or a governmental entity” after the word “individual” 

Section 1.3: is amended in 

(i) is dissolved (other than pursuant to 
a consolidation, amalgamation or merger); (ii) becomes insolvent or is unable to pay its debts or 
fails or admits in writing its inability generally to pay its debts as they become due; (iii) makes a 
general assignment, arrangement or co ith or for the benefit of its crektors; (iv) 
institutes or has instituted against it g seeking a judgment of insolvency or 
bankruptcy or any other relief under any bankruptcy or insolvency law or other similar law 
affecting creditors’ rights, or a pe nted for its winding-up or liquidation, and, in the 
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case of any such proceeding or petition instituted or presented against it, such proceeding or 
petition (a) results in a judgment of insolvency or bankruptcy or the entry of an order for relief or 
the making of an order for its winding-up or liquidation or (b) is not dismissed, discharged, 
stayed or restrained, in each case within thirty (30) days of the institution or presentation thereof; 
(v) has a resolution passed for its winding-up, official management or liquidation (other than 
pursuant to a consolidation 

Section 1.23: is amended by inserting the following at the beginning of the second sentence: 
“Notwithstanding the foregoing,”. 

Section 1.27: is amended in its entirety to re 

“Letter(s) of Credit” means one more irrevocable, standby letters of credit issued by a 
Canadian commercial bank or a non-U.S. or non-Canadian bank with a U.S. branch wi 
bank having a rating of at least A- fiom S&P or A3 from Moody’s and a stockholder’s equity of 
at least USD $3,000,000,000 as of December 31,2002, in a form and in an amount acceptable to 
the Party in whose favor the 
the applicant for such Letter of Credit. 

agreement reason 

including the requirements 
specified for such compliance in this Agreement or the Transaction, if any, shall not be 
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considered a Potential Event of Default unless and until the applicable time period has expired 
without compliance”. 

Section 1.60: is amended by inserting the words “in writing” immediately following th 
“agreed to”. 

Section 1.62: The following definition is added as 
respect to a Party, that such Party consolidates or 
transfers substantially all of its assets to an0 
all of the obligations of such Party hereund 
pursuant to Article 8 fail to extend to the p 
entity of its obligations hereunder or (iii) t 

, or merges into or 
esulting entity fails to 

efits of any credit support provided 
sulting, surviving or tr 
dit rating is lower than 

immediately prior to such action.” 

krticle Two - Transaction Terms and Conditions[ 

Section 2.1: is hereby amended by deleting the phrase in the second line “orally or, if expressly 
arty with respect to a particular Transaction,”. 

Section 2.3: is hereby amended by deleting the text in its entirety and substituting the following: 

“Buyer shall confirm a Transaction by forwarding to Seller by facsimile withn five ( 5 )  Business 
Days after the Transaction is entered into a Confirmation (“Confirmation”) substantially in the 
form of Exhibit A. If Seller objects to any term(s) of such Confirmation, Seller shall notify 

ler’s receipt thereof, 
Buyer fails to send a 

by Seller to Buyer. If Buyer objects to 

ch Buyer shall be deemed to have accepted 
onfirmation and Party objects to the 

ays of receipt, Confirmation shall 
lling Confirmation, unless (i) Buyer’s 

Confirmation was sent more than five (5) Business Days after the Transaction was entered into 

7 

in writing of such objections within five ( 5 )  Business 
which Seller shall be deemed to have accepted the term 

Confirmation within five ( 5 )  Business Days after the Transacti 

Seller of such objections within fi 
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Agreement, including in t h s  Article Two, no Tr 
the Parties shall be entered into unless such Transaction or commitment is in writing, including 
through electronic communication, 
all Transactions may not be orally 
Section 2.5.” 

brticle Three - Obligations and Deliveries1 

Section 3.4: Regulatory Approval Provisions. The obligation of 
relating payments pur 
by APS in its sole dis 

petition or application has passed; (c) such governmental authority does not have the action 
under reconsideration or subject to rehearing on its own motion or otherwise and the time in 
which such reconsideration or rehearing is permitted has passed; and (d) no appeal to a court, or 
a request for stay by a court of the govenunental authority’s action is pending or in effect and the 
deadline for filing any such appeal or request has passed. 

Section 3.5: A new Section 3.5 is added to Article Three worded as follows: 

“3.5 Failure to Provide Minimum Capacity andor Power for Unit Firm Products. If Party B is 
supplying Unit Firm products, Party B must meet the minimum Equivalent Availability Factor, 
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as that term is define 
“Availability Factor” 
period (specifically, 
Delivery Period. If P 
any month during the event that such 
failure is excused by Force Majeure, it will be responsible to APS for the Accelerated Payment 

Section 4.1: is amended by including the following 

“In the event Seller’s Failure is related to the failur 
Factor, including as described in Section 3.4 of this Agreement, Buyer shall be permitted to use 
the highest of the actual costs incurr 
periods in whch Seller failed to 

he mi 

performing Party may resume performance at the end of the term of such replacement contract. 
le under this provision to the performing Party are in ad 
her remedies specified in this Agreement.” 

9 
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brticle Five - Events of Default; Remedies1 

Section 5.l(b): is amended by adding 
remedied within three (3) Business Days.” 

Section 5.l(f): is amended in its entirety 
such Party;” 

“, if such failure i 

Section 5.1(h)(i): i 
remedied within thr 

necessary, as determined by APS in its sole discretion, to assign, convey, transfer and deliver to 

10 
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APS all of Party B’s right, title and interest in, to and under the real and personal property, 
tangible or intangible, constituting the applicable generating unit as of the date of this 
Agreement. The referenced documents shall provide APS wi 
future liens or restrictions (specifically excepting 
execution of this Agreement) as to Party B’s right, title and interest in, to and under the real and 

perty constitutin able 

k t i c l e  Eight - Credit and Collateral Requirements1 

shall be fu 

“If at the time of the request by Party A 
Threshold is determined by the guarantee am0 
Guarantor would otherwise have resulted in a higher Collateral Threshold, rather than providing 
Performance Assurance, P 
maximum amount applic 

ever, shall bec 
or an amended guarantee executed by P 
Party A at its sole discretion). If the operation of the foregoing results in the sum of Party B 
Performance Assurance an 
Payment (rounding upwar 

B’s 
le t 

.4: a new Section 8.4 

deliver to the Requesting Party the undisputed portion of the Performance 

Performance Assurance originally requested, the Parties agree to negotiate in good faith for a 
period not to exceed two (2)  Business Days to determine the 
required to deliver. If 
the Requesting Party s 
market value of all of th 
Posting Party. The R 

ons from three i 

to compute the 
Party in additio 

11 
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8.5 Holdinp Posted Performance Assurance. To the extent the Pledgor provides Performance 
Assurance to the Secured Party pursuant to the terms of this Article Eight, the following 
provisions shall appl 

(a) The Secured Party shall exercise reasonable care to assure the safe custody of all 

deemed to have 

t (a) "A-" by S&P and "A3" 
"A-I' by S&P or "A3" by M 

both, and (ii) having a c 

returned to the Pledgor. 

Board of Governors of the Fede 

(d) To the extent the 
Pledgor shall be entitle 

or requests that Performance Assurance be substituted, then the 
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. 
Section 10.2: shall be amended by (a) insertin the words “other Party” 

sentations in clause (ix), 

d of twelve (12) months.” 

federal and state courts located in the County of Maricopa, State of Arizona; (ii) waives any 
objection which it may have to the laying of venue of any proceedings brought in any such court; 
and (iii) waives any claim that such proceedings have been brought in an inconvenient forum. 

(a) Absent the agreement of all Parties to the proposed change, the standard of review for 
changes to any section of this Master Agreement (including all Transactions and/or 
Confirmations) specifying the rate(s) or other material ec 
agreed to by the Parties herein, whether proposed by a Party, 
- sua sponte, shall be the “public interest’’ standard of review set forth in United Gas Pipe 
Line Co. v. Mobile Gas Service Corp., 350 U.S. 332 (1956) and Federal Power 
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. .. 

- 

Commission v. Sierra Pacific Power Co., 350 U.S. 348 (1956)( the "Mobile-Sierra" 

Section 10.13(a) sh 

restrictions of Rule 408 of the Federal and Arizona Rules of Evidence andor any like 
regulatory rules. Any arbitration commenced under this Article shall not be initiated until 
following the completion 
the event the Parties are 
within fifteen (15) calendar days of submission of the above-written notice, or (ii) in the 
event such rnedati 

olving or arising und 

American Arbitration Association. Th 
agreement to arbitrate and all proced 
hereto shall be decided by the arbitrator(s). Submission shall be made upon the request 

14 
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calendar days after written notice by either Party that three (3) arbitrators shall be 
necessary. The two (2)  arbitrators so appointed shall then select the third arbitrator 
within twenty (20) calendar days, who shall be the chairperson, of the tribunal. The 

n shall be deemed 

is N 

B is a Governmental Entity, Schedule M Applicable. In the event Party B is a 
vemmental Entity, the provisions Schedule shall ap in their entirety. 

further 

15 
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I 

Schedule P: The paragraph relating to “Firm (No Force Majeure)” is deleted in its entirety. 

. .  Schedule P: The paragraph relating to “Into (t g Trans 
Provider”), of Schedule P (Sth paragraph of definitions beginning and all 
provisions thereto are deleted in their entirety: 

Schedule P: The paragraph relating to “Unit Firm” shall further be amended by inserting the 
following additional paragraph: “In addition, Party B shall specifically identify the unit(s) fiom 
which the Product will be provided, and affirmatively represent and warrant to APS that: 

(i) At the time of the execution of t h s  Agreement, Party B has good defensible title, 
or valid and effective leasehold rights in the case of leased property, to the 
Applicable Generating Unit(s), fi-ee and clear of all liens, charges, claims, 
pledges, security interests, equities and encumbrances of any nature whatsoever 
other than the lien of current taxes not delinquent, liens, charges, claims, pledges, 
security, interests, equities and encumbrances’that in the aggregate do not detract 
fi-om or interfere with the ability of Party B to deliver the contract quantity of the 
Product. 

As a condition precedent to the execution of this Agreement, Party B shall 
provide the historical operating and performance data of the Applicable 
Generating Unit(s), including (a) the date of Party B’s most recent recorded 
measurement of dependable operating capacity of such unit; (b) the date of Party 
B’s most recent annual wide open valve heat rate test for each such unit and the 
outcame of such tests recorded; and (c) the date of the last major scheduled 
turbine overhaul recorded for each unit and the results recorded by Party B, if any 
(as part of its customary overhaul procedures), of a wide open valve heat rate test 
immediately prior to overhaul and immediately after such overhaul.” 

(ii) 

(iii) Party B shall maintain and operate the Applicable Generating Unit(s) pursuant to 
Reasonable Utility Practice. In the event Party B fails to maintain and/or operate 
the Applicable Generating Unit(s) pursuant to Reasonable Utility Practice, Party 
B shall be deemed to be in default and APS shall be entitled to all appropriate 
remedies under this Agreement. 

IN WITNESS WHEREOF, the Parties have caused this Master Agreement to be duly executed 
as of the date first above written. 

ARIZONA PUBLIC SERVICE COMPANY 
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APS or Buyer or Seller 

By: By: 
David A. Hansen 
Vice President Marketing & Trading 

ment of wholesale power markets. Neither 

responsible for its use, or 
not offer legal advice and all users are 
commercial objectives will be achieved and 
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GENERAL TERMS AM) CONDITIONS 

LEONE: GENERAL 

1.1 “Affiliate” means, with respect to any person, any other person (other than an 
individual) that, directly or indirectly, through one or more intermediaries, controls, or is 
controlled by, or is under common control with, such person. For this purpose, “control” means 
the direct or indirect ownership of fifty percent (5 

1.2 “Agreement” has the meaning set 

1.3 “Bankrupt” means with respect to any entity, such entity (i) files a petition or 
otherwise commences, authorizes or acquiesces in the commencement of a proceeding or cause 
of action under any bankruptcy, insolvency, reorganization or similar law, or has any such 
petition filed or commenced against it, (ii) makes an assignment or nerd arrangement for 

ever evidenced), (iv) 
milar official appointed with 

respect to it or any substantia1 portion of its property or assets, or (v) is generally unable to pay 

f creditors, (iii) otherwise becomes b 

i 

Federal Reserve 

and by whom the no 

purchase and re 
the Delivery Period for which the Option may 
Upon proper exercise of the Option by the Opt 
sell and deliver the Product for the Delivery P 

ified in the Transaction. 
n Seller will be obligated to 

has been exercised. 

1.7 “Claiming Party” has the meaning set forth in Section 3.3. 

1.8 laims” means all third party claims 
groundless, fraudulent or otherwise, that direct 
an indemnity, and the resulting losses, damages, e 
whether incurred by settlement or otherwise, and w 
or filed prior to or after the termination of this Agreemen 

S .3. 

1.10 “Contract Price” means the price in $U.S. (unless 
eller for the purchase of the Product, as specifie 

18 
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1.11 “Costs” means, with respect to the Non-Defaulting Party, brokerage fees, 
commissions and other similar third party transaction costs and expenses reasonably incurred by 
such Party either in terminating arrangement pursuant to whch it has hedged its obligations 
or entering into new arrangements which replace a Terminated Transaction; and all reasonable 

then the rating then assigned to such entity as an issues rating b 
rating agency agreed by the Parties as set forth in the Cover Sheet. 

1.13 * “Cross Default Amount” means the cross default amount, if any, set forth in the 
Cover Sheet for a Party. 

1.14 “Defaulting 
, 
~ 

the Transaction. 
I 

t. 

“Effective Date” set forth on the Cover Sheet. 

1.20 “Equitable Defenses” means any b ation and other 
ies, the discretion of 

21 

1.22 

“Event of Default” has the me 

“FERC” means the Federal Energy Regulatory Commission or any successor 

et forth in Section 5.1. 

government agency. 

1.23 “Force Majeure” means an event or circumstance which prevents one Party from 
ons under one or more Transactions, whch event or circumstance was not 

eed to, which is t within the reasonable 
laiming Party, an ch, by the exercise of 

overcome or avoid or to be avoided. Force 
Majeure shall not be based on (i) the loss of Buyer’s markets; (ii) Buyer’s inability economically 
to use or resell the Product p eunder; (iii) the loss or failure er’s supply; or (iv) 
Seller’s ability to sell the Pro an the Contract Neither Party may 
raise a claim of Force in part on curtailment by a Transmission 

transmission with a mission Provider 
Delivery Point and ch curtailment is 
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due to “force majeure” or “uncontrollable force” or a similar term as defined under the 
Transmission Provider’s tarifc provided, however, that existence of the foregoing facto 
not be sufficient to conclusively or presumptively prove the existence of a Force Majeure absent 
a showing of other facts and circumstances which in the aggregate with such factors estab 

1.24 “Gains” 

or the letter of credit is issued. Costs of 

of the economic loss to it, if any (exclusive of Costs), resulting fiom termination of a Terminated 

defined by the North American Electric Reliability Council or any successor organization 
thereto. A NERC Business Day shall open at 8:OO a.m. and close at 5:OO p.m. local time for the 
relevant Party’s principal place of business. The relev 
otherwise specified, shall be the Party from whom the noti 

having the same or overlapping Delivery Period(s), Delivery Point and payment date, where 
under one or more of such Transactions, one Party is the Seller, and under the other such 
Transaction(s), the same Party is the Buyer. 

20 
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1.34 “Option” means the right but not the obligation to purchase or sell a Product as 
specified in a Transaction. 

1. s the P 
option, as defmed in Schedule P. 

.40 “Party B Independent Amount” me h in the Cover 
Party B. 

rth in the Cover 

1.45 “Perform 
Credit, or other security acceptable to the Requesting Party. 

1.46 “Potential Event of Default” means an event which, with notice or passage of time 
or both, would constitute an Event of Default. 

1.47 “Product” means electric capacity, energy or other product(s) related thereto as 
specified in a Transaction by reference to a Product listed in Schedule P hereto or as otherwise 

1.48 “Put Option” means an Option entitling, but not obligating, the Option Buyer to 
sell and deliver the Product to the Option Seller at a price equal to the Strike Price for the 
Delivery Period for which the option may be exercised, all as specified in a Transaction. Upon 

11 be obligated to er exercise of the Option by 
t. 

1.49 “Quantity” means that quantity of the Product that Seller agrees to make available 
or sell and deliver, or cause to be delivered, to Buyer, and that Buyer agrees to purchase and 
receive, or cause to be received, fi-om Seller as specified in the Transaction. 
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1.50 “Recording” has the meaning set forth in Section 2.4. 

cement Price” means the price at which Buyer, acting in a commercially 
reasonable manner, purchases at the Delivery Point a replacement for any Product specified in a 

mize Seller’s liability. 

Inc.) or its successor. 

nor shall Seller be require 

De 
inc 

1.57 “Strike Price” means the price to be paid for the purchase of the Product pursuant 
to 

“Terminated Transaction” has the 
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1.59 

1.60 

“Termination Payment” has the meaning set forth in Section 5.3. 

“Transaction” means a particular transaction agreed t 
the sale and purchase of a Product p 

which Seller shall be deemed to have accepted the terms as sent. If Seller and Buyer each send a 

agreed to by the Parties. 

2.4 Additional Confirmation Terms. If the Parties have elected on the Cover Sheet to 
make this Section 2.4 applicable to this Master Agreement, when a Confirmation contains 
provisions, other than those provisions relating to the commercial terms of the Transaction (e.g., 
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price or special transmission conditions), which modify or supplement the general terms and 
conditions of this Master Agreement ( e g ,  arbitration provisions or additional representations 

Delivery Point. 

responsible for 
r Scheduling services 

with its Transmission Pr 
thereof, in accord 
the Delivery Point. 
the Delivery Point and s 
Providers to receive the Produc 

ansaction, or in the absence 
Providers, to deliver the Product to 

smission service at and from 
with its Transmission 

by Force Majeure from 
carrying out, in whole or part, its obligations und ransaction and such Party (the 
“Claiming Party”) gives notice and details of the For other Party as soon as 
practicable, then, unless the terms of the Product specify otherwise, the Claiming Party shall be 
excused from the performance of its obligations with respect to such Transaction (other than the 

ents then due or becoming due with respect to performance prior to the 
laiming Party shall remedy the Force Majeure with all reasonable 

dispatch. The non-Claiming Party shall not be required to perform or resume performance of its 
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obligations to the Claiming Party correspondmg to the obligations of the Claiming Party excused 
by Force Majeure. 

OR FAILURE 

Sales Price fro 
statement explaining in reasonable detail the calculation of such amount. 

ount shall include a written 

TS ES 

c 

ake, when due, any payment r 

herein is false or 

(c) the failure to perform any material covenant or obligation set forth in this 
Agreement (except to the extent constituting a separate Event of Default, 

Four) if such failure 

transfers all or substantially all of its assets to, another entity and, at the 
time of such consolidation, amalgamation, merger or transfer, the 
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1s to assume all the obligations 
ch it or its predecessor was a 

(g) if the applicable cross default section in the Cover Sheet is indicated for 
occurrence 

continuing, the other Party (the “Non-Defaulting Party”) shall have the right (i) to designate a 
day, no earlier th 
effective, as an 
owing between the Parties and to liquidate and terminate all, but not less than all, Transactions 
(each referred to as a “Terminated Transaction”) betwe e Parties, (ii) withhold any payments 
due to the Defaulting Party under this Agreement ) suspend performance. The Non- 

,day such notice is effective and no later than 20 days after su 
termination date (“Early Termination Date”) to accelerate 
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Defaulting Party shall calculate, in a commercially reasonabl er, a Settlement Amount for 
(or, to the extent that in the 
erminated Transactions are 

ated and terminated 
as is reasonably 

commercially impracticable to li 
under applicable law on the 
practicable). 

ounts that are due 
cash or other form of 

st (b) all Settlement 
ounts due to the Non- 
netted out to a single 

to the other. The 

as practicable after a 
efaulting Party of the 

amount of the Termination Payment an er the Termination Payment is due to or due from 
the Non-Defaulting Party. The notice s clude a written s ement explaining in reasonable 
detail the calculation of such amount. The Termination Payment shall be made by the Party that 

the Defaulting Party disputes 
in whole or in part, the 
Non-Defaulting Party’s 

g Party a detailed written 
e Termination Payment is 

due from the Defaulting Party, the Defaulting Party shall first transfer Performance Assurance to 
the Non-Defaulting Party in an amount equal to the Termination Payment. 

ccordance with Section 5.3, if 
on Payment, the Non-Defaulting Party shall be 

entitled, at its option and in its discretion, to (i) set off against such Termination Payment any 
amounts due and owing by the Defaulting Party to the Non-Defaulting Party under any other 
agreements, instruments or undertakings between the Defaulting Party and the Non-Defaulting 
Party and/or (ii) to the extent the Transactions are not yet liquidated in accordance with Section 
5.2, withhold payment of the Termination Payment to the Defaulting Party. The remedy 

amounts due and owing by the Defaulting Party or any of its Affiliates to the Non-Defaulting 
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Party or any of its Affiliates under any other agreements, instruments or undertakings between 
the Defaulting Party or any of its Affiliates and the Non-Defaulting Party or any of its Affiliates 
and/or (ii) to the extent the Transactions ar t yet liquidated in accordance with Section 5.2, 
withhold payment of the Termination Payment to the Defaulting Party. The remedy provided for 

Option C: Neither Option A nor B shall apply. 

e occurred and 

the right (i) to suspend 

occurred and be continuing to exercise any remedy available at law or in equity. 

ARTICLE SIX: 

Transaction, the calendar month shall be the standard period for all payments under this 

ies in a Transaction, 

tenth (1 0th) day afte 

Interest Rate, such interest to 

der this Agreement or 
ve (12) months of the 

shall be made within two (2) Business Days of such resolution along with interest accrue 
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Interest Rate from and including the due date to but excluding the date paid. Inadvertent 
overpayments shall be returned upon request or deducted by the Party receiving such 
overpayment fiom subsequent 
including the date of such overpaym 
receiving such overpayment. 
Party is notified in accor 
is rendered or any spec 
within twelve (12) mo 
Transaction occurred, the right to payment 

ice is not rendered 
performance of a 

.4 Netting of Payments 
d payment obligations due 

Transactions through netting, in 
for the purchase and sale of P 
Agreement, including any related damages 
Parties elects to accelerate payment of such amounts as permitted by Article Four), interest, and 
payments or credits, shall be netted so that only the excess amount remaining due shall be paid 
by the Party who owes it. 

6.5 Payment Obligation Absent Netting. If no mutual debts or payment obligations 
exist and only one Party owes a debt or obligation to the other during the monthly billing period, 
including, but not limited to, any related damage amounts calculated pursuant t 
interest, and payments or credits, that Party shall pay such sum in full when due. 

d termination in 
all not take into 

accordance with Section 6.1. 

conjunction with one or more other outstanding Transactions, constitute Offsetting Transactions, 
then all such Offsetting Transactions may by agreement of the Parties, be netted into a single 
Transaction under which: 
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occurs, outs tanding obligation 
offset shall terminate. 

der the Offsetting Transactions which are satisfied by such 

7.1 EPT AS SET FORTH 
HEREIN, THERE I OR FITNESS FOR A 
PARTICULAR PURPOSE, AND ANY AND ALL IMPLIED WARRANTIES ARE 
DISCLAIMED. THE PARTIES CONFIRM THAT T EXPRESS REMEDIES AND 
MEASURES OF DAMAGES PROVIDED IN THIS GREEMENT SATISFY THE 
ESSENTIAL PURPOS SION FOR WHICH AN 
EXPRESS REMEDY IS PROVIDED, SUCH EXPRESS 
REMEDY OR MEASURE LE AND EXCLUSIVE 
REMEDY, THE OBLI SET FORTH IN SUCH 
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE 

S IS EXPRESSLY 

deliver (i) within 120 days following the end of each fiscal year, a copy of Party B’s annual 
report containing audited consolidated financial statements for such fiscal year and (ii) within 60 
days after the end of each of its first three fiscal quarters of each fiscal year, a copy of Party B’s 
quarterly report containing unaudited consolidated financial statements for such fiscal quarter. 
In all cases the statements shall be for the most recent accounting period and prepared in 
accordance with generally accepted accounting principles; provided, however, that should any 
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such statements not be available on a timely ba due to a delay in preparation or certification, 
such delay shall not be an Event of Default so long as Party B diligently pursues the preparation, 
certification and delivery of the statements. 

Option B: If request 
end of each fiscal year, a cop 
statements for suc 
days after the end of ea 
report containing unau 
party(s) specified on 

ver 

Party B provide Performan 
~ Te&ination Payment plus Party B’s Independent Amount, ifany, exceeds the Party B Coll 

Threshold (rounding upwards for any fractional amount to the next Party B Rounding Amount) 
(“Party B Performance Assurance”), less any Party B Performance Assurance already posted 

A within three 

ant to the terns of this 
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For purposes of this Section S.l(c), the calculation of the Termination Payment shall be 
calculated pursuant to Section 5.3 by Party A as if all outstanding Transactions had been 
liquidated, and in addition thereto, shall include all amounts owed but not yet paid by Party B to 

respect of Party By then Party A may require Party B to provide Performance Assurance in an 
amount determined by Party A in a commercially reasonable manner. In the event Party B shall 

days after the end of each of its first three fiscal quarters of each fiscal 

such statements not be available on a timely basis due to a delay in preparation or certification, 
such delay shall not be an Event of Default so long as such Party di 
preparation, certification and delivery of the statements. 

Option B: If requested by Party By Party A shall deliver (i) within 120 days following the 
end of each fiscal year, a copy of the annual report containing audited consolidated financial 
statements for such fiscal year for the party(s) specified on the Cover Sheet and 
days after the end of each of its first three fiscal quarters of each fiscal year, a copy of quarterly 
report containing unaudited consolidated financial statements for such fiscal quarter for the 
party(s) specified on the Cover Sheet. In all cases the statements shall be for the most recent 
accounting period and shall be prepared in accordance with generally accepted accounting 
principles; provided, however, that should any such statements not be available on a timely basis 
due to a delay in preparation or certification, such delay shall not be an Event of Default so long 
as the relevant entity diligently purs preparation, certification and delivery of the 
statements . 

Option C: Party B may request from Party A the information specified in the Cover 
Sheet. 
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Party B has reasonable grounds to believe that Party 

(“Party A Performance Assurance”), less any Party A Performance Assurance already posted 
with Party B. Such Party A Performance Assurance shall be delivered to Party B withn three (3) 
Business Days of the date of such request. On any Business Day (but no more frequently than 
weekly with respect to Letters of Credit and daily with respect to cash), Party A, at its sole cost, 
may request that such Party A Performance Assurance be reduced correspondingly to the amount 
of such excess Termination Payment plus Party A’s Independent Amount, if any, (rounding 
upwards for any fractional amount to the next Party A Rounding Amount). In the event that 

deemed to have occurre 

Party By whether or not such amounts are due, for performance already provided pursuant to any 
and all Transactions. 

(d) Downgrade Event. If at any time there shall occur a Downgrade Event in 
respect of Party A, then Party B may require Party A to provide Performance Assurance in an 
amount determined by Party B in a commercially reasonable manner. In the event Party A shall 
fail to provide such Performance Assurance or a guaranty or other credit assurance acceptable to 
Party B within three (3) Business Days of receipt of notice, then an Event of Default shall be 
deemed to have occurred and Party B will be entitled to the remedies set forth in Article Five of 
this Master Agreement. 

(e) 
or concurrently with the execution and delivery of h s  Master Agreement a guarantee in an 
amount not less than the Guarantee Amount specified on the Cover Sheet and in a form 
reasonably acceptable to 
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8.3 Grant of Security InterestiRemedies. To secure its obligations under this 
Agreement and to the extent either or both Parties deliver Performance Assurance hereunder, 
each Party (a “Pledgor”) hereby grants to the other Party (the “Secured Party”) a present and 
continuing security interest in, and lien on (and of setoff against), and assignment of, all 
cash collateral and cash equivalent collateral and d all proceeds resulting therefiom or the 
liquidation thereof, whether now 
Secured Party, and each 

on-Defaulting Party may 
es of a Secured 
remedies under 

perty of the Defaulting 
aw on any outstandmg 

Letter of Credit issued for its benefit; and (iv) liquidate all Performance Assurance then held by 
or for the benefit of the Secured Party free from nature whatsoever of 
the Defaulting Party, including any equity or right ion by the Defaulting 
Party. The Secured Party shall apply the proceeds of the collateral realized upon the exercise of 
any such rights o emedies to reduce the Pledgor’s obligations under the Agreement (the 
Pledgor remaining liable for ch application), 

ning afier such 

9.1 Cooperation lement the provisions 
of and to administer this Master Agreement in accordance with the intent of the parties to 

ely affected by such efforts. 

all taxes imposed by 
to the Product or a 

Transaction arising prior t ause to be paid all 
on at and from the 

Delivery Point (other than ad valore elated to the sale of 
the Product and are, therefore, the responsibility of the Seller). In the event Seller is required by 
law or regulation to remit or pay Governmental Charges, which are Buyer’s responsibility 
hereunder, Buyer shall promptly reimburse Seller for such Governmental Charges. If Buyer is 
required by law or regulation to emit or pay Governmental Charges which are Seller’s 
responsibility hereunder, Buyer may deduct the amount of any such Governmental Charges fiom 
the sums due to Seller under Article 6 of this Agreement. Nothing shall obligate or cause a Party 
to pay or be liable to pay any Governmental Charges for which it is exempt under the law. 

ARTICLE TE 

10.1 Term of Master Agreement. The term of this Master Agreement shall commence 
on the Effective Date and shall remain in effect until terminated by either Party upon (thirty) 30 
days’ prior written notice; provided, however, that such termination shall not affect or excuse the 
performance of either Party under any provision of this Master Agreement that by its terms 
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survives any such termination and, provided further, that this Master Agreement and any other 
documents executed and delivered hereunder shall 

on until both Parties 

(iii) 

(iv) 

the execution, delivery and performance of this Master Agreement and 
each Transaction (including any Confirmation accepted in accordance 
with Section 2.3) are within its powers, have been duly authorized by all 
necessary action and do not violate any of the terms and conditions in its 
governing documents contracts to which it i 
regulation, order or the like applicable to it; 

this Master Agreement, each Transaction (including any Confirmation 
accepted in accordance with Section 2.3), and each other document 
executed and delivered in accordance with this Master Agreement 
constitutes its legally valid and binding obligation enforceable against it in 

(vi) there is not pending or, to its knowledge, threatened against it or any of its 
Affiliates any legal proceedings that could materially adversely affect its 
ability to perform its obligations under this Master Agreement and each 
Transaction (including any Confirmation accepted in accordance. with 

(vii) no Event of Default or Potential Event of Default with respect to it has 
occurred and is continuing and no such event or circumstance would occur 
as a result of its entering into or performing its obligations qtder this 
Master Agreement and each Transaction (including any Confirmation 
acc 

viii) it is acting for its own account, has made its own independent decision to 
enter into thw Master Agreement and each Transaction (including any 
Confirmation accepted in accordance with Section 2.3) and as to whether 

men uch Transaction (inch 
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Confmation accepted in accordance with Section 2.3) is appropriate or 
proper for it based upon its own judgment, is not relying upon the advice 
or recommendations of the other Party in so doing, and is capable of 

nditions and risks 
ncluding any Confi 

exercise of its sole discretio 

with any financing or o 
affiliate of such Party w 

nt to any person 

provided, however, that in each such case, any such assignee shall agree in writing to be bound 
by the terms and conditions hereof and so long as the transferring Party delivers such tax and 
enforceability assurance as the non-transferring Party may reasonably request. 
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Parties shall, upon designation b e Parties, be deemed part of this Agreement and shall be 
incorporated herein by referenc his Agreement shall be considered for all purposes as 
prepared through the joint efforts of the parties and shall not be construed against one party or 
the other as a result of the preparation, substitution, submission or other event of negotiation, 



shall bear interest 

ee that all Transactions 

se the terms or 
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D INDICATIN 

B. The following sentence shall be added to the end of the definition of “Force 
Majeure” in Article One. 

If the Claiming Party is a Governmental Entity or Public Power System, 
Force Majeure does not include any action taken by the Governmental 
Entity or Public Power System in its governmental capacity. 

C. 
Section 10.2: 

The Parties agree to add the following representations and warranties to 

Further and with respect to a Party that is a Governmental Entity or 
Public Power System, such Governmental Entity or Public Power System 
represents and warrants to the other Party continuing throughout the term 
of this Master Agreement, with respect to this Master Agreement and each 
Transaction, as follows: (i) all acts necessary to the valid execution, 
delivery and performance of this Master Agreement, including without 
limitation, competitive bidding, public notice, election, referendum, prior 
appropriation or other required procedures has or will be taken and 
performed as required under the Act and the Public Power System’s 
ordinances, bylaws or other regulations, (ii) all persons making up the 
governing body of Governmental Entity or Public Power System are the 
duly elected or appointed incumbents in their positions and hold such 
positions in good standing in accordance with the Act and other applicable 
law, (iii) entry into and performance of this Master Agreement by 

’ Cite the state enabling and other relevant statutes applicable to Governmental Entity or 
Public Power System. 
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Governmental Entity or Public Power System are for a proper public 
purpose within the meaning of the Act and 1 other relevant 

and (ii) an opinion of counsel for Governmental Entity or Public Power 
System, in form and substance reasonably satisfactory to the Other Party, 
regarding the validity, binding effect and enforceability of this Master 
Agreement against Governmental Entity or Public Power System in 
respect of the Act and all other relevant constitutional organic or other 
governing documents and applicable law. 

40 
H \Corp-PlanWatDWJP\RFP As I s sueWS EEI doc 

Version 2.1 (modified 4/25/00) 
OCOPYRIGHT 2000 by the Edison Electric Institute and National Energy Marketers Association 



of this Master 

, 

F. If the appropriate box i hecked on the C Sheet, the Parties agree to add the 
following section to Article Eight: 

Section 8.4 Governmental Security. As security for payment and 
Derformance of Public Power System’s obligations hereunder, Public - 

es, sets over, assigns and grants to the other 
11 of Pubfic Power System’s right, title and 

SP all. 

41 
H \Corp_PlanPatDWP\P As lssuedWS EEI doc 

Version 2.1 (modified 4/25/00) 
QCOPYRIGHT 2000 by the Edison Electric Institute and National Energy Marketers Associabon 



G. 
Governing Law: 

The Parties agree to add the following sentence at the end of Section 10.6 - 

NOTWITHSTANDING THE FOREGOING, IN RESPECT OF THE 
APPLICABILITY OF THE ACT AS HEREIN PROVIDED, THE LAWS 
OF THE STATE OF SHALL APPLY. 
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SCHEDULE P: PRODUCTS AND RELATED DEFINITIONS 

“Ancillary Services” means any of the services identified by a Transmission Provider in 
its transmission tariff as “ancillary services” including, but not limited to, regulation and 
frequency response, energy imbalance, operating reserve-spinning and operating reserve- 
supplemental, as may be specified in the Transaction. 

“Capacity” has the meaning specified in the Transaction. 

“Energy” means three-phase, 60-cycle alternating current electric energy, expressed in 
megawatt hours. 

“Firm (LD)” means, with respect to a Transaction, that either Party shall be relieved of its 
obligations to sell and deliver or purchase and receive without liability only to the extent that, 
and for the period during which, such performance is prevented by Force Majeure. In the 
absence of Force Majeure, the Party to which performance i s  owed shall be entitled to receive 
from the Party whch failed to deliverheceive an amount determined pursuant to Article Four. 

“Firm Transmission Contingent - Contract Path” means, with respect to a Transaction, 
that the performance of either Seller or Buyer (as specified in the Transaction) shall be excused, 
and no damages shall be payable including any amounts determined pursuant to Article Four, if 
the transmission for such Transaction is intempted or curtailed and (i) such Party has provided 
for firm transmission with the transmission provider(s) for the Product in the case of the Seller 
from the generation source to the Delivery Point or in the case of the Buyer from the Delivery 
Point to the ultimate sink, and (ii) such interruption or curtailment is due to “force majeure” or 
“uncontrollable force” or a similar term as defined under the applicable transmission provider’s 
tariff. This contingency shall excuse performance for the duration of the interruption or 
curtailment notwithstanding the provisions of the definition of “Force Majeure” in Section 1.23 
to the contrary. 

“Firm Transmission Contingent - Delivery Point” means, with respect to a Transaction, 
that the performance of either Seller or Buyer (as specified in the Transaction) shall be excused, 
and no damages shall be payable including any amounts determined pursuant to Article Four, if 
the transmission to the Delivery Point (in the case of Seller) or from the Delivery Point (in the 
case of Buyer) for such Transaction is interrupted or curtailed and (i) such Party has provided for 
firm transmission with the transmission provider(s) for the Product, in the case of the Seller, to 
be delivered to the Delivery Point or, in the case of Buyer, to be received at the Delivery Point 
and (ii) such interruption or curtailment is due to “force majeure” or “uncontrollable force” or a 
similar term as defined under the applicable transmission provider’s tariff. This transmission 
contingency excuses performance for the duration of the intemption or curtailment, 
notwithstanding the provisions of the definition of “Force Majeure” in Section 1.23 to the 
contrary. Interruptions or curtailments of transmission other than the transmission either 
immediately to or from the Delivery Point shall not excuse performance 

“Firm (No Force Majeure)” means, with respect to a Transaction, that if either Party fails 
to perform its obligation to sell and deliver or purchase and receive the’ Product, the Party to 
whch performance is owed shall be entitled to receive from the Party which failed to perform an 
amount determined pursuant to Article Four. Force Majeure shall not excuse performance of a 
Firm (No Force Majeure) Transaction. 
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“Into (the “Receiving Transmission Provider”), Seller’s Daily Choice” 
means that, in accordance with the provisions set forth below, (1) the Product shall be scheduled 

Interface (the “Designated 
elivery day, and Buyer shall 

Provider is not 

within the Receiving 

3. 
Firm Transmission. 

A. Timely Request for Finn Transmission made by Buyer, Accepted by the 
Receiving Transmission Provider and Purchased by Buyer. If a Timely Request for Firm 
Transmission is made by Buyer is accepted by the Receiving Transmission Provider 
and Buyer purchases such Firm Transmission, then Seller shall deliver and Buyer shall 

1. If the Firm Transmission purchased by Buyer within the Receiving 
ransmission Provider’s transmission system from the Designated Interface 
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. 
ceases to be available to Buyer for any reason, or if Seller is unable to deliver the 
Product at the Desi 

Buyer as required by 
Seller pursuant to Section 3A(i) ceases to be available to Buyer for any reason, 
then Seller sha 
satisfy 

in Section 3A(i) in order to 

the Product at an AD1 is 

congestion charges incurred in connection with efforts t 
such alternative scheduling and delivery arrangements. 
set forth in the immediately preceding sentence, Buyer and Seller must make 

lete delivery by 
instance except as 

Transmission from the Designated Interface, then Buyer shall notify Seller within 15 
minutes after receipt of the eceiving Transmission Provider’s notice of rejection 
(“Buyer’s Rejection Notice”). If Buyer timely notifies Seller of such unavailability of 
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Firm Transmission from the Designated Interface, then Seller shall be obligated either (1) 
to the extent Firm Transmission is available to Buyer from an AD1 on a day-ahead basis, 
to require Buyer to purchase (at Buyer’s own expense) such Firm Transmission from 
such AD1 and schedule and deliver the Product to such AD1 on the basis of Buyer’s 

case Seller shall be responsible for any additional trans 

transmission of the Product beyond the Receiving Transmission Provider’s system 
border, then Seller will be deemed to have satisfied its delivery obligations to Buyer, 
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Buyer shall’ be deemed to have failed to receive the Product and Buyer shall be liable to 
Seller for damages pursuant to Article Four. 

aj ewe” 

I 

I 

whom Seller has a contractual relationship, but in n 

is not the Sink Buyer, then B shall notify the Other Buyer 
with whom B a contractual relationship of the Designated Interface promptly 
after Seller notifies Buyer thereof, with the intent being that the party bearing actual 
responsibility to secure transmission shall have up to 30 minutes after receipt of the 
Designated Inter 

C. 

o submit its Timely Request for Fi 

Seller and Buyer each agree that any other communications or actions 
required to be given or made in connection with tlus “Into 

as the case may be. 

ions time is of the 
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I 

provide information at its own risk to Other Sellers and Other Buyers, as the case may be, 
in order to effect the prescheduling, scheduling an 

“Native Load” means the demand imposed on an electric utility or an entity by the 
requirements of retail customers located within a franchised service territory that the electric 
utility or entity has statutory obligation to serve. 

“Non-Firm” means, with respect to a Transaction, that delivery or receipt of the Product 
may be interrupted for any reason or for no reason, without liability on the part of either Party. 

“System Finn” means that the Product will be supplied from the owned or controlled 
generation or pre-existing purchased power assets of the system specified in the Transaction (the 
“System”) with non-firm transmission to and fiom the Delivery Point, unless a different 
Transmission Contingency is specified in a Transaction. Seller’s failure to deliver shall be 
excused: (i) by an event or circumstance which prevents Seller from performing its obligations, 
which event or circumstance was not anticipated as of the date the Transaction was agreed to, 
which is not within the reasonable control of, or the result of the negligence of, the Seller; (ii) by 
Buyer’s failure to perform; (iii) to the extent necessary to preserve the integrity of, or prevent or 
limit any instability on, the System; (iv) to the extent the System or the control area or reliability 
council within which the System operates declares an emergency condition, as determined in the 
system’s, or the control area’s, or reliability council’s reasonable judgment; or (v) by the 
interruption or curtailment of transmission to the Delivery Point or by the occurrence of any 
Transmission Contingency specified in a Transaction as excusing Seller’s Performance. Buyer’s 
failure to receive shall be excused (i) by Force Majeure; (ii) by Seller’s failure to perform, or (iii) 
by the interruption or curtailment of transmission from the Delivery Point or by the occurrence 
of any Transmission Contingency specified in a Transaction as excusing Buyer’s performance. 
In any of such events, neither party shall be liable to the other for any damages, including any 
amounts determined pursuant to Article Four. 

“Transmission Contingent” means, with respect to a Transaction, that the performance of 
either Seller or Buyer (as specified in the Transaction) shall be excused, and no damages shall be 
payable including any amounts determined pursuant to Article Four, if the transmission for such 
Transaction is unavailable or interrupted or curtailed for any reason, at any time, anywhere from 
the Seller’s proposed generating source to the Buyer’s proposed ultimate sink, regardless of 
whether transmission, if any, that such Party is attempting to secure andor has purchased for the 
Product is firm or non-firm. If the transmission (whether firm or non-firm) that Seller or Buyer 
is attempting to secure is from source to sink is unavailable, this contingency excuses 
performance for the entire Transaction. If the transmission (whether firm or non-firm) that Seller 
or Buyer has secured from source to sink is interrupted or curtailed for any reason, this 
contingency excuses performance for the duration of the interruption or curtailment 
notwithstanding the provisions of the definition of “Force Majeure” in Article 1.23 to the 
contrary. 

“Unit Firm” means, with respect to a Transaction, that the Product subject to the 
Transaction is intended to be supplied from a generation asset or assets specified in the 
Transaction. Seller’s failure to deliver under a “Unit Firm” Transaction shall be excused: (i) if 
the specified generation asset(s) are unavailable as a result of a Forced Outage (as defined in the 
NERC Generating Unit Availability Data System (GADS) Forced Outage reporting guidelines) 
or (ii) by an event or circumstance that affects the specified generation asset(s) so as to prevent 
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Seller from performing its obligations, which event or circumstance was not anticipated as of the 
date the Transaction was agreed to, and which is not within the reasonable control of, or the 
result of the negligence of, the Seller or (iii) by Buyer’s failure to perform. In any of such 
events, Seller shall not be liable to Buyer for any damages, including any amounts determined 
pursuant to Article Four. 
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EXHIBIT A 
I -- 

MASTER POWER PURCHASE AND SALE AGREEMENT 
CONFIRMATION LETTER 

This confirmation letter shall confirm the Transaction agreed to on 3 -  

between (“Party A”) and (“Party B”) 
regarding the sale/purchase of the Product under the terms and conditions as follows: 

Product: 

[I -Into , Seller’s Daily Choice 

[I Firm(LD) 

[I Firm (No Force Majeure) 

[I System Firm 

[I FT-Contract Path Conting Seller 

[I FT-Delivery Point Cont Seller 

[I Transmission Conting Seller 

[I Other transmission contingency 

(Specify: 

Contract Quantity: 

Delivery Point: 

Contract Price: 

Energy Price: 

Other Charges: 
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Confirmation Letter 
Page 2 

Delivery Period: 

Exercise Period: 

This confinnation letter is being provided pursuant to and in accordance with the Master 
Power Purchase and Sale Agreement dated (the “Master Agreement”) between 
Party A and Party B, and constitutes part of and is subject to the terms and provisions of such 
Master Agreement. Terms used but not defined herein shall have the meanings 
in the Master Agreement. 

Name: 

Title: 

Phone No: 
Fax: 

C:Documents and Sethngs\guldnej\Local Settings\Temporary Internet Files\OLKZFZWS RFP - EEI Mstr A p t  V2.1 Final 9-23-021 .doc 
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RESP. PACKAGE A 





m A-1: Ownership Acquisition 

generating resource offered to APS must involve a full unit or units at a single site fo 
which APS will have full scheduling and dispatch authority. Sharing of the output of the 
offered unit(s) will not be accepted unless APS already has an interest in such unit(s). 
Capacity is measured at  the delivery point, which shall be the interconnection point for 
units located inside the APS control area and a delivery point on an interface with the A 

rol area for units locat 

Proposal Name: 

Respondent Contact: 

SIGNED: 

By: 

Company: 

StreetP.0. Box: 

City, State, Zip Code: 

Phone Number: 

Fax Number: 

E-mail Address: 

State of Incorporation: 

By signing in the space provided below, the undersigned Respondent confirms 
that the within proposal is (a) final and binding, except to the extent described in 
the RFP, and (b) irrevocable until (i) 5:OO p.m. MST on January 28,2004 or, (ii) if 
APS notifies Respondent on or prior to such date to that the proposal has been 
selected for the RFP short list negotiation, through the notification of a successful 
Respondent(s) or, (iii) if the Respondent is a Successful Respondent, through the 
finalization of the Regulatory Approval Process described in the RFP. 

(Name of Respondent) 

(Signature of Authorized Representative of Respondent) 

Name: 
Title: 
Date Signed: 

Resource RFP dated December 3,2003. 



APS Response Package A: Ownership Acquisition 

Form A-2: Ownership Acquisition 

A-2: PROPOSAL SUMBURY 

Name of Generating Resource: 

Type of Generating Resource: 

Size of Generating Resource 

Summer: 
temperature, humidity and other 
relevant ambient conditions) Winter: 

Commercial Operation Date - 
Actual (if in-service): 

Scheduled (if not yet i 

State: 

Multiple Fuel Capability 
(identify types if applicable): 

I rn 
-L- 

The statements contained in this Response Package are made subject to all of the terms and conditions set forth in the APS Power Supply 
Resource RFP dated December 3,2003. 



APS Response Package A: Ownershp Acquisition 

Form A-3: Ownership Acquisition 

Instructions: If more than one generating resource at a single-site is offered by this proposal, furnish the 
information requested in Form A-3 separately for each resource. 

Capacity Quantity 

Power Sale Commitments 

Purchase Price k 
Heat Rate Curve I + Fuel Use 

1 Net Generation 

MW, net (summer) 

Mw, net (winter) 

If applicable, provide a detailed des 
commitments of energy and/or Cap 

$ /kW (net summer), or 

$ flat pri 

Attach actual Heat Rate Curve (fuel energy input (Btu) versus net 
electrical output (kW) at various operating points of the generating 
resource) for the generating resource across all operating ranges. 
there are special considerations associated with alternative 
operational configurations of this generation resource, provide 
details. 

If available, provide actual historical average fuel use in mmJ3tu for 
the last three (3) years: 

2003 d t u  
2002 d t u  
200 1 d t u  

If available, provide the generating resource's actual net generation 
in GWh for the last three (3) years: 

2003 GWh 
2002 GWh 
200 1 GWh 

-3 - 
The statements contained in this Response Package are made subject to all of the terms and condihons set forth in the APS Power Supply 
Resource RFP dated December 3,2003. 

- 1  



I 1 _-. 
J 

O&M Costs 
(Provide actual historical 
fixed O&M costs and 
variable O&M costs for the 
past three years.) 

Energy Costs 
(Provide average annual 
energy cost information for 
the past three year 
expressed as $ per 
fuel costs, $ per MWh of 
variable O&M costs 
$ per MWh of tot 

Dispatch 

APS Response Package A: Ownership Acquisition 

2003 

$ Total fixed O&M costs 

For units not yet in service, provide estimates of O&M costs for the 
frst year in service 

~ ~~ 

Assumed Net Generation (Gwh) 

2003 
$- /MWh of fuel costs 
$- /MWh of variable O&M costs 

total 

$- /MWh of bel  cost 
$ of variable 
$ total 

200 1 
of fuel cost 
of variable 
total 

trol equipment is utilized 

AGC Maximum: 
AGC Minimum: 
(If multiple ranges, please specify) 

I 
-4- 

The statements contained in this Response Package are made subject to all of the terms and conditions set forth in the APS Power Supply 
Resource RFP dated December 3,2003. 



APS Response Package A. Ownershp Acquisition 

Start-up Fuel per 
generating unit 

Start-up Costs per 
generating unit 
(non-fuel) 

Start-up Time per 
generating unit 

mmBtu per Hot Start 

Cold Start 

Hot Start: average $ per start over the last three (3) years 
the last three (3) years 

imates of average start-up 
costs for the first year in service: 
Ho 
c o  

If there is more than one turbine associated with the proposal or 
g start-up costs, provide 

2002 (avg.) 
Cold Start: hours/minutes (select one) 
Hot Start: hourdminutes (select one) 

Cold Start: hours/minutes (select one) 
Hot Start: hours/minutes (select one) 

For units not yet in service, provide estimates of average start-up 
time for the first year in service: 
Cold Start: average 
Hot Start: average hourshinutes per start 

-5- 
The statements contained in this Response Package are made subject to all of the terms and conditions set forth in the APS Power Supply 
Resource RFP dated December 3,2003. 



Ramp Rate 

Equivalent Forced and 
Scheduled Outage Rates 

Compliance with WECC 
Under frequency 
Protection Requirement 

Membership in Reserve 
Sharing Group 

APS Response Package A: Ownership Acquisition 

M W  per minute, averaged over the Capacity of the 
generating resource 

03 (specify current date): 

If available, include 
Outage Rates for las 
such 

ent Forced and Scheduled 
years and attach the calculation of 

Year 

C R  
2003 
2002 
200 1 

EFOR 
2003 
2002 
200 1 

Describe 

-6- 
The statements contained in this Response Package are made subject to all of the terms and conditions set forth in the A P S  Power Supply 
Resource RFP dated December 3,2003 



Provide the following 
information for each unit 

APS Response Package A: Ownership Acquisition 

er: 

Power Augmentation (Y/N): 
Inlet Filtration Type: 
Inlet Cooling Type: 
Wet Compression (Y/N): 

Emission Contr 

LTSA (Y/N): 
LTSA Length: 
Inspection Completed: 

Fired Hours (Actual, Factored): 

Starts (Actual, Factored): 

On-Line Water Wash Hours: 
Number of Start-up Hours Permitted per 

Generating Cooling (Air/Hydro 
Generator Rating ( W A Y  kV): 
Excitation Type: 

HRSG Manufacturer: 
HRSG Design (Pressure Levels): 
HRSG Control System: 
Duct Burners (Y/N): 
Bypass Stack and Dampers (Y/N): 
100% Steam Bypass Capacity (Y/N): 

SCR with or without CO Catalyst: 
Chemically Cleaned (Y/N): 

-7- 
The statements contained in this Response Package are made subject to all of the terms and conditions set forth in the APS Power Supply 
Resource RFP dated December 3,2003. 
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I -  

\ 

APS Response Package A: Ownership Acquisition 

Provide the following 

Provide Actual Historical 
Water Usage and Water 
Cost for the Past 3 Years 

Steam Turbine Manufacturer: 

Condenser Tube Material: 
Cooling Tower: 

Brine Concentrator (Ym: 
cry 

Acre Feet: 
Total Cost: 

2002 
Acre Feet: 
Total Cost: 

2001 
Acre Feet 
Total Cost 

-8- 
The statements contained in this Response Package are made subject to all of the terms and conditions set forth in the APS Power Supply 
Resource RFP dated December 3,2003. 



APS Response Package A: Ownershp Acquisition 

Contract Terms and 
Conditions 

Special Considerations 

Exceptions lis 

1. 

2. 

3. 

4. 

ues such as number of start- 
ups, Hot Start and Cold Start criteria, etc.); 

AI'S to dispatch the re 

more other proposals being 
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AF'S Response Package A: Ownership Acquisition 

Form A-4: Ownership Acquisition 

Size of generating resource (Summer and Winter 
Deuendable Cauacitv in Mw) 
Commercial operation date 
Location (county and state) 
Describe in detail any special items which APS 
should take into consideration including, but not 
limited to: 
1. generator operating limits; 
2. transfer capability; 
3. delivery flexibility; 
4. known or potential constraints; and 
5 .  any other items Respondent deems appropriate. 

RESOURCES OUTSIDE THE 

APS System Interface 

Control Area 

Specify transmission path and identity of each 
provider of transmission service that is providing or 
will provide firm transmission path 

Status of contract providing (or to provide) for 
transmission path fi-om generating resource into the 
APS System (e.g., contract signed and in effect or 
proposed contract submitted to transmission 
provider). Specify contract information that is to 
include but not limited to type (e.g. firm, non4rm), 
point of receipt, point of delivery, length, capacity 
and any special operational restrictions or 
provisions. 

PS SYSTEM CONTROL AREA 
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APS Response Package A: Ownership Acquisition 

Transmission Information Requirements 

Status of contract(s) providing (or to provide) for 
transmission path(s) from the generating resource to 

InformatiodLocation of Information 

RESOURCES INSIDE TEE APS SYSTEM CONTROL AREA 

Existing rights to the busbar 

Net maximum output WW) of generating resource 
to the busbar (summer/winter) 

Net minimum output ( M W )  of generating resource 
to the busbar (surmner/winter) 

Power system stabilizer on each unit 

Maximum +/- Output VAR 

Substation where resource is connected 

Copy of Interconnection Feasibility Study 

Copy of detailed Interconnection Study 

Copy of Interconnection Facility Study 

Copy of Interconnection Agreement 

Detailed description of any analysis of the 
generation interconnection or transmission service 
performed by Respondent, APS or any other party 
on behalf of the Respondent. In addition, the 
description should include but not limited to 
facilities identified as necessary for the resource to 
qualify as a network resource for APS. 
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APS Response Package A: Ownership Acquisition 

Form A-5: Ownership Acquisition 

A-5. FUEL SUPPLYAND TRANSPORTATION 

Instructions: 
supply associated with the specific generating resource so as to allow APS t 
proposal. In addition to providing detailed information on the items mentio 
other fuel supply considerations that may be relevant to APS’s consideratio 

Respondents are encouraged to provide as much information 

Fuel Supply Information 
Requirements 

Location (County, State) 

lines and delivery capacities 
of each 

Pipeline pressuredunit 
pressure requirements or 
comparable coal unit 
requirements along with any 
capacity concerns 

Fuel supply sources 

Other potential pipelinel rail 
line connections 

Alternative fuels 

Alternative fuels storage 
facilities (on-site; off-site) 

Fuel supply and 
transportation constraint 
issues (Please indicate 
whether dispatchability of the 
generating resources has ever 
been constrained due to fuel 
supply or transportation 
constraints or other fuel 
supply or transportation 
issues) 

B. Planned Pine1 
C. PipelinesRail Lines Under Construction: 
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APS Response Package A: Ownership Acquisition 

Fuel Supply Information 
Requirements InformationLocation of Information 

limitations of the fuel supply 

ntracts are in place, please 
ts including the following: 

the key terms of all Fuel, Storage and 
dents invited to be on short-list will be 

required to provide access to all Fuel, Storage and Transportation contracts that would accompany 
the generation resource after sale to APS) 
Primary receipt points 

Alternate receipt and delivery 
points (and any additional 
costs associated with these 
points) 

Hourly and Daily Swing 
Capabilities 
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APS Response Package A: Ownership Acquisition 

Form A-6: Ownership Acquisition 

A-6: PROJECTEVAL UA TION 

Instructions: A Respondent who is proposing a product from a 
operational must provide certain additional evaluation informat 
proposed product is hlly operational and currently capable of ge 
Quantity, Respondent should state so in this form. 

Criteria J Information/Location of Information 

Environmentalhegulatory compliance 

m Provide information on whether the unit 
being offered is co-located with any 
other units that are owned by other 
companies, and whether or not these 
other units share common facilities or 
systems with the unit being offered. 

Permits, Licenses, Authorizations: 
Describe any permits, licenses or 
authorizations that are necessary for the 
operation of the generating resource and 
that have not yet been obtained or, if 
lapsed or required to be renewed, that 
have not yet been renewed. 
Alternatively, confirm that all permits, 
licenses and authorizations that are 
necessary for the operation of the 
generating resource have been obtained, 
are in effect, and no renewals of any of 
them are pending (including 
environmental permits and any emissions 
credits or special circumstances relating 
thereto). 

Schedule for obtaining any permits, 
licenses or authorizations or renewals of 
any of them that are required or expected 
to be required to be obtained for the 
generating resource to operate. 
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APS Response Package A: Ownership Acquisition 

Criteria 

Operations and Maintenance: 
rn Provide a brief description of 

maintenance and operations 

inspection and testing of all major 
equipment. 

Detail specific maintenance performed in 
the last three years by year, including the 
number of hours the resource was 
unavailable for planned maintenance. 

rn Provide maintenance schedule estimates 

rn 

for next three years. 

Provide a detailed description of any 
mid- or long-term maintenance contracts 
or agreements for the generating 
resource. 

rn 

rn Provide detailed information on all major 
capital expenditures (over $200 
thousand) made on the generating 
resource over the last three years, and 
planned in the next three years. 

Engineering Information: 
1 DO the generation protective relay 

equipment and settings meet WECC 
requirements? 

Does the generation resource have 
Automatic Voltage Regulators and 
Power System Stabilizers and does the 
resource meet the mandatory reliability 
compliance agreement with the WECC? 

Design Information: 

Provide a heat and material balance 
diagram. 

Provide a plot plan showing the layout of 
the generating resource. 

InformatiodLocation of Information 
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A??S Response Package A: Ownership Acquisition 

Criteria 

Provide a map of the facility and 
surrounding area. 

Provide a detailed description of the 
Respondent’s rights to expand the 
generating resource; including maximum 
potential increase in capacity, any 
preliminary engineering studies and any 
material limitations on such ability. 

Ownership and Financing Structure: 

D 

Provide a description of the ownership of 
the generating resource, including the 
direct and indirect ownership of the 
equity of Respondent and any other 
owner or holder of any ownership 
interest in the generating resource. 

Provide a description of the material 
terms of current financing relating to the 
generating resource. Information 

security, maturity date(s), priority (vs. 
other debt), assumability by a purchaser 
of the generating resource, and change- 
in-control provisions (if any). 

’ 

Seller Approvals: 

Provide information on any approvals 
that may be required to consummate a 
transaction including, but not limited to, 
approvals by lenders, co-owners and/or 
landlords. 

Operational Status: 

InformationLocation of Information 

Is the generating resource currently capable 
of generating at the full specified Capacity 
Quantity as of the date of submission of the 
proposal? (Y es/No) 
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APS Response Package A: Ownership Acquisition 

Criteria InformatiodLocation of Information 

Additional information for resources not fully operational 

of negotiations towards the execution of 
an Interconnection Agreement. 

for firm transmission service across the 
applicable transmission systemts). 

complete construction of the generating 
resource. 

risk of cost overruns. 
I 

In addition to the information requested above, the Respondent 
other material information in its possession relating to the generatm 
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APS Response Package B:Unit Capacity Purchase Agreement 

Form B-1: Unit Capacity Purchase Agreement 

unit capacity offered to APS must involve a full unit or units at a single site for which AP 
will have full scheduling and dispatch authority. Sharing of the output of the offered unit(s) w 
not be accepted unless AJ?S already has an interest in the unit(s). Capacity is measured at the 
delivery point, which shall be the interconnection point for units located inside the APS contro 
area and a delivery point on an interface with the APS control area for units located outside th 

control area. 

ondent Contact: 

Company: 

StreetP.0. Box: 

City, State, Zip Code: 

Phone Number: 

Fax Number: 

E-mail Address: 

State of Incorporation: 

ing in the space provided below, the undersigned Respondent confirms that the within proposal i 
(a) final and binding, except to the extent described in the FGP, and (b) irrevocable until (i) 5:OO p.m. M 
on January 28,2004 or, (ii) if APS notifies Respondent on or prior to such date to that the proposal hasbeen 
selected for the RFP short list negotiation, through the notification of a successful Respondent(s) or, (iii) 
the Respondent is a Successful Respondent, through the finalization of the Regulatory Approval Process 

SIGNED: 
(Name of Respondent) 

By: 
(Signature of Authorized Representative of Respondent) 

Name: 
Title: 
Date Signed: 



APS Response Package B:Unit Capacity Purchase Agreement 

Form B-2: Unit Capacity Purchase Agreement 

Commercial Operation Date - 

Location - 
County: 

State: 

Delivery Term: 

Fuel Type (Primary): 

Multiple Fuel Capability 
(identify types if applicable): 
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APS Response Package B:Unit Capacity Purchase Agreement 
1 

Form B-3: Unit Capacity Purchase Agreemen 

B-3: ECONOMIC/OPERA TIONAL 

Except to the extent historical information is requested, Respondents should provide information on the 
performance terms to which they are committing in this proposal, not the actual performance 
the generating resource, e.g., a Guaranteed Heat Rate, not the actual Heat Rate Curve. 

APS is seeking a fully dispatchable product in which APS has the abili 
and all other associated electric products fi-om the entire specific generating r 
basis with no minimum annual energy dispatch requirements and the abil 
generating resource(s) at U S ’ S  discretion. Pricing for this product shoul 
payment, expressed in $kW-year, and (ii) an energy payment based on ( 
expressed in Btu/kWh, as specified by Respondent, or the guaranteed he 
Btu/kWh and adjusted to ambient conditions, as specified by Responde 
(whether gas, coal or other fuel used for the specified generating unit(s)), as specifi 
Respondent shall provide all fuel. 

Capacity Quantity 

(measured at delivery point) 

Power Sale Commitments 

Delivery Term 

Capacity Payment 

(Note, includes all fixed charges, 
and start-up costs up to the 
number of starts specified 
below.) 

Variable O&M 
Payment 

MW, net (summer) MW,  net (winter) 

Annual Escalation (select one): 

None 

( 2 Annual Fixed Escalation of 

Index (idenm) I 
$-lMWh Year One 

Annual Escalation (selest one): 

None 

( A Annual Fixed Escalation of % 

Index (identify) 
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APS Response Package B:Unit Capacity Purchase Agreement 

Capacity Quantity 

(measured at delivery point) 

Guaranteed Heat Rate / Fuel 
Pricing 

Specify the basis adjustment, if 
my, and gas price index (e.g., 
h i d e  FERC Gas Market Report 
)r Gas Daily Average), which 
nust be tied for gas to either the 
louston Ship Channel or Henry 
lub Indexes, which constitutes 
tespondent’s proposed Gas 
’rice.) 

;tarts per generating unit in 
hpacity Payment 
Specify the maximum number of 
tarts per generating unit, if 
ipplicable, allowed for each 
)eriod that will be included in the 
Zapacity Payment. 

itart-up Fuel Payments per 
tenerating unit 
Amount to be payable for fuel for 
:ach Hot Start or Cold Start of a 
;enerating unit in excess of 
pecified maximum starts 
ncluded in Capacity Payment) 

;tart-up Payments per 
Lenerating unit 
non-fuel) 

Amount to be payable for each 
lot Start or Cold Start of a 
,enerating unit in excess of 
pecified maximum starts 

MW, net (summer) 

(Select one) 

(J fixed Guaranteed Heat Rate of BtUACWh 

electrical output (kW) at various operating points of the generation 

Day-ahead - $ 

Intraday - 
$- /mmBtu 

Gas Price Index: 

per Day 

per Week 

er Month 

per Year 

d t u  per Hot Start 

mmBtu per Cold Start 

[f there is more than one mbine associated with the proposal or there are 
other considerations regarding start-up payments provide details: 
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APS Response Package B:Unit Capacity Purchase Agreement 

Capacity Quantity 

(measured at delivery point) 

included in Capacity Payment.) 

Start-up Time per generating 
unit 

Guaranteed Ramp Rate per 
generating unit 

Minimum Run Requirements 

Equivalent Scheduled and 
Forced Outage Rates 

Availability Requirement 
(Summer and Annual) 

:Specify Respondent’s proposed 
wailability requirements that 
would apply, below which 
wailability penalties would apply) 

Maximum Annual Planned 
Maintenance (Spec@ 
Respondent’s proposed maximum 
lumber of hours per year during 
which the generating resource 
tnd/or proposed Capacity 
Juantity will be unavailable due 
:o Planned Maintenance activities 
luring approved periods and 
which hours .) 

M W ,  net (summer) M W ,  net (winter) 

Minimum run time per generating unit (including ramping), if any 
hours 

per generating unit MW 

f i e  minimum down time after a shutdown of a generating unit before the 

% 

[f available, include historical Equivalent Forced and Scheduled Outage 
Rates for last three (3) years and attach the calculation of such rates. 

Year ended 
December 3 1: Rate: 
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% 
% 
% 

% 
% 
% 

- 2003 
2002 
200 1 

EFOR 
2003 
2002 
200 1 

- 
- 

- 
- 
- 

% (summer, June through September) 

% (annual) 
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APS Response Package B:Unit Capacity Purchase Agreement 

I .  
t 

.- 

Capacity Quantity 

(measured at delivery point) 

Maximum Annual Forced 
Majeure Hours 
Respondent’s pr m 
number of hours per year during 
which the generating reso 
andlor proposed Capacity 
Quantity will be unavailable due 
to Force Majeure.) 

Daily Scheduling/Dispatch 
Notification Requirements 

(APS shall have the right to 
change the daily dispatch schedule 
on a real time basis based on the 
ramping capabilities of the 
resource and other limitations 
specified herein) 

AGC 
(Indicate whether the proposal 
provides AGC capability to APS 
for the entire proposed Capacity 
Quantity.) 

Compliance with WECC 
Underfrequency Protection 
Requirement 

Membership in Reserve Sharing 
Group 

Contract Terms and Conditions 

Special Considerations 

~ 

MW, net (summer) MW, net (winter) 

Specify Respondent’s requirement for time of delivery of Daily Energy 
Dispatch Notice. 

immediately preceding dispatch. 
A.M./P.M. (no earlier than 9:30 A.M.) on Business Day 

Yes 

If yes, please describe what type of control equipment is utilized (zk, ESCA 
or other) 

No ~ 

Describe 

Describe 

Spec@ any exceptions or changes to terms or conditions contained in the 
EEI Agreement contained in Attachment 6 (preferably by attaching marked 
or red-lined changes to the document), or confirm that the Respondent does 
not require any such exceptions or changes 

No exceptions or changes required. 

Exceptions marked on attached Attachment 6 

Exceptions listed below: 

Please describe in detail below any special items which APS should take 
into consideration including but not limited to: 

1. whether unit sales are backed by an alternate generating resource at 
the same site; 

physical operating constraints (issues such as number of start-ups, 
Hot Start and Cold Start criteria, etc.); 

any considerations which will limit or restrict the ability of APS to 

2. 

3. 
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APS Response Package B:Unit Capacity Purchase Agreement 

M W ,  net (summer) MW, net (winter) Capacity Quantity 

I (measured at delivery point) I 

4. whether this proposal and one or more other proposals being 
submitted by Respondent are mu 
product(s) to whch the other pro 

any other items Respondent deems 5.  

-7- 
The statements contained in this Response Package are made subject to all of the terms and condihons set forth in the A P S  Power Supply 
Resource RFP dated December 3,2003. 



APS Response Package B:Unit Capacity Purchase Agreement 

Form B-4: Unit Capacity Purchase Agreement 

Instructions: 
Respondents are th 
service associated with the specific generating resource so as to a1 
proposal. In addition to the items mentioned below, please detail 
other appropriate 

APS requires generating resources that qualify as a F 

Size of generating resource (Summer and Winter 
Dependable Capacity in MW) 

Commercial operation date 

Location (county and state) 
Maximum Capacity offered from this generating 
resource 
Describe in detail any special items which APS 
should take into consideration including, but not 
limited to: 

1. generator operating limits; 
2. transfer capability; 
3. delivery flexibility; 
4. 

5 .  

known or potential constraints; and 
any other items Respondent deems 
appropriate. I 

RESOURCES OUTSIDE THE APS SYSTEM CONTROL AREA 

APS System Interface 
Control k e a  
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APS Response Package B:Unit Capacity Purchase Agreement 

Transmission Information Requirements 

Status of contract providing ( vide) for 
transmission path fro ource into 
the APS System (e.g., contract signed and in 

to systems other than APS’s (e.g., contract signed 
and in effect or proposed contract submitted to 
transmission provider). Specify contract 
information that is to include but not limited to 
type (e.g. firm, non-firm), point of receipt, point 
of delivery, length, capacity and any special 
operational restrictions or provisions. 

RESOURCES INSIDE THE 

InformatiodLocation of Information 

LE‘S SYSTEM CONTROL AREA 
Voltage level ’ 

Existing rights to the busbar 

resource to the b 

I 

Substation where generating resource is connected 
Copy of Interconnection Feasibility Study 
Copy of detailed Interconnection Study 

2erformed by Respondent, A P S  or any other party 
behalf of the Respondent. In addition, the 

iescription should include but not limited to 
facilities identified as necessary for the resource to 
p l i f y  as a network resource for A P S .  
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APS Response Package B:Unit Capacity Purchase Agreement 

Instructions: Respondents are encouraged to provide as much information as possib 
supply associated with the specific generating resource so as to allow APS to appropri 
proposal. In addition to providing detailed information on items mentioned bel 
fuel supply considerations that may be applicable to APS’s consideration of the 

Fuel Supply Information 
Requirements 

Location (County, State) 

Interconnected 
pipelinedrail lines and 
delivery capacities of each 

Pipeline pressures/unit 
pressure requirements or 
corresponding coal 
requirements along with 
any Capacity concerns 
Other potential pipeline 
connections 

Alternative fuels 

Alternative fuels storage 
facilities (on-site; off-site) 

Fuel supply and 
transportation constraint 
issues (Please indicate 
whether dispatchability of 
the generating resources 
has ever been constrained 
due to fuel supply or 
transportation constraints 
or other he1 supply or 
transportation issues) 

Swing, seasonal and load 
limitations of the fuel 
supply 
Fuel quality and 
measurement 

B. Planned PipelineRail Lines: 

C. Pipelinesillail Lines Under Construction: 
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APS Response Package B:Unit Capacity Purchase Agreement 

Fuel Supply Information 
Requirements 

requirementshssues 
Imbalance procedures 

Proved a man of the fuel 

If current fuel supply con -acts are in place, please proviae tne Key terms or 
Transportation Contracts including the following: 

Alternate receipt and 
delivery points (and any 
additional costs associated 
with these points) 

Hourly and Daily Swing 
Capabilities 

Pricing terms 
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APS Response Package B:Unit Capacity Purchase Agreement 

Form B-6: Unit Capacity Purchase Agreement 

B-6: PROJECT EVALUATION 

Instructions: 
capable of generating the offered product, Respondent should state so in this form. A Respondent who is 
proposing a capacity purchase from a generating resource that is not yet l l l y  operational must provide 

If the generating resource for the proposed product is filly operational and currently 

certain additional evaluation information. 

Criteria 

Unit Operating History (including but not 
limited to the following): 

w Environmental/regulatory compliance 

Staffing and labor issues 
Permits, Licenses, Authorizations: 

Describe any permits, licenses or 
authorizations that are necessary for the 

have not yet been 
required to be renewed, that have not yet 
been renewed. Alternatively, confirm that 
all permits, licenses and authorizations that 
are necessary for the operation of the 
generating resource have been obtained, are 
in effect, and no renewals of any of them are 
pending. 

Schedule for obtaining any permits, licenses 
or authorizations or renewals of any of them 
that are required or expected to be required 
to be obtained for the generating resource to 
operate during the proposed Delivery 
Term( s) . 

operation of the g t 

Operations and Maintenance: 

Provide a detailed description of any mid- or 
long-term maintenance contracts or 
agreements for the generating resource. 

Provide a brief description of the 
maintenance and operations processes/plans 
for the generating resource, including the 
identity of the party(ies) responsible for 
operating and maintaining the generating 
resource and for inspection and testing of all 
major equipment. 
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APS Response Package B:Unit Capacity Purchase Agreement 

Criteria 

Provide a proposed schedule for 
maintenance activities with an in 
which parts of the proposed schedule are 

Ownership and Financing Structure: 

information on owners other than 
Respondent. 

Operational Status: 

Is the generating resource currently capable of 
generating at the 111 specified Capacity 
Quantity as of the date of submission of the 
proposal? (Yes/No) 

Information/Location of Information 

System Stabilizers and will the resource 
meet the mandatory reliability compliance 
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Criteria 

APS Response Package B:Unit Capacity Purchase Agreement 

Information/Location of Information 

m Whether new or refurbished equipment will 
be used 

Design information: 

rn Provide a heat and material balance 
diagram. 
Provide a plot plan showing the layout of 
the proposed generating source. 
Provide a map of the facility and 
surrounding area. 

m 

rn 

Interconnection: 

Provide details with respect to the status of 
negotiations towards the execution of an 
Interconnection Agreement. 
Provide details on the status of requests for 
firm transmission service across the 
applicable transmission system(s). 

rn 

In addition to the information requested above, the Respondent is encouraged to identify any 
other material information in its possession relating to the generating unit(s) being bid. 
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